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Keeping those power lines “HOT” helps our fighte 


An uninterrupted flow of electricity to the A.C.S.R. power lines—Aluminum 
farm and manufacturing fronts means more Steel Reinforced—are playing an impo 
food, more supplies for our fighting fronts. So part in our country’s war effort. These 
keep those power lines on the job. They’ll ductors are on many of the steel to 
helpcompensate for the labor that’s been lost. high voltage lines you see stretching aq 
You can obtain materials and supplies country. They form vast rural netwd 
needed for proper maintenance and emer- A.C.S.R. provides the high conducti 
gency repair of your A.C.S.R. lines. Alcoa high strength and resistance to corr 
has been authorized to carry an adequate that makes the enviable performance 
inventory of these materials in stock, so we these lines possible. 
can make prompt shipment on orders bear- If you need help in placing repair ord 
ing proper authorization. The form of certi- or on any other maintenance prob 
fication required is provided in the WPB write ALUMINUM COMPANY OF AMER 
Utilities Order U-1. 2134 Gulf Bldg., Pittsburgh, Pa. 
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E BARBER GAS 


Barber 


Regulators 


For Economy 
In Gas Control 


UEL conservation is an ur- 

gent duty in our strict pro- 
gram of war economy. Every public service corporation, 
as a part of its war effort, is educating the consumer to elimi- 
nate waste of gas or any other fuel. One effective means of 
assuring the utmost efficiency in the use of natural, manu- 
factured, or Butane gas is to advise—on household, com- 
mercial, and especially industrial appliances—the use of a 
dependable pressure regulator. Every Barber Regulator is 
a mechanically perfected device, carefully built of the finest 
materials. Recommend Barber Regulators for constant out- 
let pressure. They are securing improved appliance service 
and important economies on thousands of installations today. 


Barber is now busy on war equipment for our combat 
forces. For certain essential uses, our regular line of burners 
and regulators is being supplied. After Victory, Barber 
quality products will, as before, be available to all. 


BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


BARBER patton: REGULATORS 


ber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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No 65R 
with cam type 
workholder . 


Sold by 
Supply Houses 
verywhere 


In 10 
Seconds... 


You set this self-contained 
FelEeTW No.65R 
to thread 1° to 2° pipe 


Spin it up, spin it down—and this modern speedy 
No. 65R is ready to thread 1”, 144”, 14%” or 2” pipe— 
clean, accurate threads cut with high-speed steel dies 
that stay in the threader, no bother with extra sets of 
dies for each size. Mistake-proof workholder sets 
to size instantly, only one screw to tighten. It’s a 
rugged steel-and-malleable tool you enjoy using. 
For easier, quicker threading, better threads and 
lower tool cost, ask your Supply House for the effi- 


cient No. 65R. 


THE RIDGE TOOL COMPANY 
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Pages with the Editors 


Ws the Supreme Court on January 3rd 
announced its decision in the Hope 
Natural Gas Case, it was greeted with quite 
a mixed reaction. The general public paid 
little attention to it because of the domination 
of war news, as might reasonably be expected. 
This, despite the fact that the decision may 
have considerable effect on the future rates 
the public may have to pay for their utility 
service, ; 


EVEN in regulatory circles and among utility 
counsel there seemed to develop overnight two 
general schools of thought. The first felt in- 
clined to look on the Hope Natural Gas Case 
as merely an extension of principles laid down 
in earlier decisions to the effect that, from 
now on, commissions are their own bosses and 
the courts are not going to interfere with them 
except under special circumstances. 


THE other school of thought was more or 
less to the effect that the Hope Natural Gas 
decision marks a new era, or at least a new 
phase, in the evolution of public utility regula- 
tion. We see some basis for both of these 
reactions. It is quite true that the court in 
the Hope Case only took another step in the 
direction it has been going for the last two 


RICHARD A, SULLIVAN 
A utility’s primary tax obligation is to its com- 
: munity. 


(See Pace 152) 
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© Harns & Ewing 
GREGORY HANKIN 


The public service commissions are now [ree 
to make utility regulation really effective. 


(SEE Pace 135) 


years at least. But, on the other hand, it is 
often the very gradual character of important 
changes which makes their appearance seem 
deceptively unimportant. 


Nosopy paid very much attention to the Los 
Angeles Gas Case in 1933. Somewhat more 
attention was paid to the Natural Gas Pipeline 
‘Case in 1942. But we are inclined to believe 
with two writers in this issue that everybody 
concerned with public utility regulation had 
better begin to pay a lot of attention to the 
import of the Hope Natural Gas Case because 
it has fundamentally changed the governing 
principles of utility regulation as we have 
known it in the past. That is, as far as the 
Federal judiciary is concerned, 


¥ 


I’ any reader is still inclined to think that 
this latest case is not going to make very 
much difference in the way utility rate cases 
have been handled or are going to be handled 
in the Federal courts in the future, we could 
readily refer him to a certain counsel for an 
important eastern public utility. We over- 
heard this lawyer offering even money that 
there won’t be another important general 
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RILEY STEAM GENERATING UNIT 


Partial List of Recent 
Riley Public Utility Units 


Carolina Power & Light Co., Moncure, N. C. 
330,000 Ibs./hr. 1025 Ibs. —905°F 
(Ebasco Services) 


Florida Power & Light Co., Lauderdale, Fla. 


300,000 Ibs./hr. 1025 lbs.—908°F 
(Ebasco Services) 


Houston Lighting & Power Ce. Houston, Texas 
400,000 Ibs./hr. 1000 Ibs —905°F 
(Ebasco Services) 


Pennsylvania Edison Co., Williamsburg, Pa. 
300,000 Ibs./hr. 975 the, —900°F 
(Burns & Roe, Inc. Engineers) 


Union Electric Co. of Ill., Venice, Ill. 
400,000 Ibs./hr. 1000 Ibs.—915°F 
(Stone & Webster Engineering Corp. Engineers) 


Commonwealth & Southern Corp. 
Central Illinois Light Co., Peoria, Ill. 
375,000 Ibs./hr. 900 Ibs.—900°F 


Southern Ind. Gas & Electric Co., Evansville, Ind. 
225,000 Ibs./hr. 900 Ibs.—900°F 


Gulf Power Co., Pensacola, Fla. 
230,000 Ibs./hr. 975 Ibs.—900°F 


Mississippi Power Co., Hattiesburg, Miss. 
230,000 Ibs./hr. 975 lbs.—900°F 


lowa-lllinois Gas & Electric Co., Davenport, lowa 
300,000 Ibs./hr. 975 Ibs —825°F 


City of Los Angeles, Cal.—Harbor Steam Station 
675,000 Ibs./hr. 1091 Ibs.—915°F 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA WASHINGTON, D. C. BUFFALO CLEVELAND DETROIT SEATTLE 
ST.LOUIS CINCINNATI! HOUSTON CHICAGO 8T.PAUL KANSASCITY LOSANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS ~ SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATEK-COOLED FURNAOES 
PULVERIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTINGS 
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PAGES WITH THE EDITORS (Continued) 


RAYMOND S. TOMPKINS 


Vox populi has a chronic persistence in ar- 
riving at the naked truth periodically. 


(See Pace 160) 


utility rate case review granted by the U. S. 
Supreme Court for the next five years. And 
he said he would take odds on the same prop- 
osition for the succeeding five years. If that 
proves to be true or even nearly true, cer- 
tainly a great change has been made. 


But it does not follow, as some observers 
seem to think, that all the state commissions 
will now plump for the original cost rate base 
or any of its variants, such as prudent invest- 
ment or historical cost. Original cost can be 
carried to extreme just as reproduction cost. 
We can’t conceive of a sensible regulatory com- 
mission listening to any such argument as the 
facetious claim that the real estate on the 
island of Manhattan today is only worth the 
value of the original fourteen bottles of 
whiskey which the Dutch colonials gave to 
the Indians for it, plus perhaps “additions and 
betterments.” We say that with due regard 
for the current liquor shortage. 


THE opening article in this issue dealing 
with the Hope Natural Gas Case is by a 
regulatory official who has attracted consider- 
able attention in his specialized field by his 
forthright speaking and writing. He is 
Grecory HANKIN, associate member of the 
District of Columbia Public Utilities Com- 
mission since 1941. CoMMISSIONER HANKIN 
was formerly special counsel for the Federal 
Power Commission in the celebrated New 
River Case and other matters. He is the au- 
thor of “Progress of Law in the U. S. Su- 
preme Court” (3 volumes), and of numerous 
articles on constitutional and administrative 
law in legal and lay publications, He was 
sometime editor and publisher of the U. S. 
Supreme Court Service. 


THE other article on the Hope Natural Gas 
FEB. 3, 1944 


Case, dealing with its impact on commission 
regulation (beginning page 139) is the prod- 
uct of Francis X. WetcH of our own edi- 
torial staff. 


> 


Fo, Neal hein to these pages is RicHarp A, 
SULLIVAN, public utility consultant for 
the Detroit corporation counsel. His article 
on the new and controversial excise tax levied 
by the city of Detroit on public utilities in 
that community begins on page 150. Mr. 
SULLIVAN received his education at Harvard 
Engineering School, Harvard College, and 
Harvard Graduate School of Education. Dur- 
ing his professional engineering practice in 
Massachusetts he served on the staff of the 
Massachusetts Department of Public Utilities 
and in 1941 was loaned to the U. Army 
Engineers for the completion of air bases and 
camps in New England. In 1942 he took his 
present post in the city of Detroit. 


¥ 


HE rather unique article on the future of 

public opinion by RAayMonp S. Tompkins, 
page 160, is the product of a Baltimorean 
who has a rich background of public relations 
experience with public utilities in Baltimore 
and elsewhere. He is presently connected with 
the Baltimore Transit Company. Aside from 
that, he has a fine record as a professional 
writer. He graduated from Georgetown Uni- 
versity Law School during World War I 
and thereafter deserted the law for a post as 
European correspondent for The (Baltimore) 
Sun. He has lectured on journalism at Johns 
Hopkins University and is the author of two 
books on World War I, numerous articles for 
the American Mercury, Nation’s Business, 
Scribner's, Electrical World, Transit Journal, 
and, of course, Pusritc Urtiities Forr- 
NIGHTLY. 


¥ 


Are the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following; 


Tue Pennsylvania Superior Court, in re- 
Viewing a commission order declaring filed 
rates unreasonable and excessive and directing 
refunds, ruled upon basis for return, measures 
of value such as reproduction cost and book 
value, the effect of price changes on the value 
of utility properties, accrued depreciation esti- 
mates, and a reasonable return for a natural 
gas company, rate case expenses, as well as the 
refunding of commission-made rates. (See 
page 129.) 


THE next number of this magazine will be 
out February 17th. 


ic Oolitic 
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KARDEX 


SERVICE RECORDS 


prove invaluable* 
for Alabama Gas Company 














Fe Toast an 


The importance of service records was never so great 
as today when nearly all gas companies require accu- 
rate data for use in determining the amount of money 
invested in fixed assets. Since it installed the KARDEX 
System of Visible Records, the Alabama Gas Co. not 
only has this information instantly available at all times, 
but it simultaneously accomplishes four major purposes: 


ee ae ee OR ae 


1, A combination property and service record with a 
cross index to account numbers by location. 


2. A detailed history for service men. 


3. A Property Record proving fixed capital investments 
as required by the Public Service Commission. 


4, Faster reference, quicker posting and definite pro- 
tection from misefiling. 


The sample record shown here illustrates the story of 
“invaluable” service this progressive utility tells in the 
letter above, For full details, write or telephone our 
nearest Branch Office and ask for MC-599 “Continuing 
Property Records of the Alabama Gas Co.,”’ 


WOOD KARDEX NOW AVAILABLE 
FOR IMMEDIATE DELIVERY... . 





REMINGTON RAND 


BUFFALO 3, NEW YORK 
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YEARS 
4 of 
SERVICE 
with 
-no trouble 
-no maintenance 


VULCAN 


SOOT BLOWERS 


Last fall a check was made 
by Vulcan engineers on a soot- 
blower unit installed 4 years 
before in a twin furnace steam 
generator job at Oil City, Pa. 


The engineers found that 
the unit had completed its 4th 
year of operation without one 
instance of servicing, repair, 
or maintenance having been 
required. 


Because of the advance de- 


sign of this boiler, involving 
new features in soot-blower 
design and construction, 
Vulcan engineers had inspect- 
ed the installation regularly 
for many months. But the en- 
gineering was sound. No trou- 
ble of any sort developed. Op- 
erators reported perfect clean- 
ing, reasonable cost — and 
VULCAN Soot Blowers were 
again specified on a duplicate 
steam generator installation! 


Write for Details Today 


VULCAN SOOT BLOWER CORPORATION + DU BOIS - PENNA. 


GLC 


SOOT BLOWERS 
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A. C. MontieETH 
Manager, industry engineering de- 
partment, Westinghouse Electric & 

Manufacturing Company. 


WENDELL L. WILLKIE 
Former president, Commonwealth 
& Southern Corporation. 


STATEMENT 
Ten-Bishop Board, National 
Catholic Welfare Conference. 


J. Leonarp Matt 
Writing in the New York Herald 
Tribune. 


Eprtor1rAL STATEMENT 
The Wall Street Journal. 


DorotHy THOMPSON 
Journalist. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 








—MONTAIGNE 





“Let us not try to do everything electronically because 
of its momentary popularity, Let us use it where it does 
a better or more economical job for industry.” 


¥ 


“The question is not whether we shall survive, but 
whether we shall survive free; not whether we shall eat, 
but whether we shall ever again prosper. Not whether 
we shall have power; but whether our citizens shall have 
well-being. And this question will not be decided by words, 
however liberal. It will be decided by deeds.” 


* 


“No nation has under God authority to invade family 
freedom, abrogate private ownership, or impede, to the 
detriment of the common good, economic enterprise . . . 
it is only when nations adhere to right principles in their 
domestic administration that they ‘will codperate for the 
common good of the family of nations.” 


» 


“Not a single electric generating station in the country 
flies the Army-Navy E banner, but hardly a war plant in 
the nation would have that coveted award today were it 
not for the unequaled performance of the privately owned 
electric light and power industry, which has met all mili- 
tary demands for electricity while still maintaining full 
civilian service.” 


¥ 


. . . this newspaper believes that if the Federal gov- 
ernment wishes to facilitate the reconversion of business, 
industry, and the nation’s ways generally, it will as rap- 
idly as possible take itself out of the way. It is our 
conviction that it is going to get out of the way in any 
event, but it will be a more graceful spectacle if it takes 
itself out before it is pushed.” 


> 


‘.,.I1 think what we need is fewer slogans and fewer 
ideologies, and more plain horse sense. If we are going 
to live in a halfway reasonable world, we shall need ‘pro- 
gressives, conservatives, and reactionaries in our midst, 
all functioning and restraining one another. A whole 
human being—and a balanced society—has a left hand 
and a right hand, a heart and a brain, emotions and intel- 
lect, vision and experience.” 


“ 


‘ 
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Norden Bombsights 


Years of experience in precision 
manufacturing are enabling Bur- 
roughs to produce and deliver the 
famous Norden bombsight—one 
of the most precise instruments 
used in modern w: 

New figuring and accounting 
machines are also being produced 
by Burroughs for the Army, Navy, 
U. S. Government and other enter- 
Prises whose needs are approved 
by the War Production Board. 
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When an army moves, it puts to the test a tremendous vol- 
ume of patient, precise figuring: 


Figuring the size of the forces . .. How many troops? What 
proportions of air, ground, armored? 


Figuring maintenance and supplies .:. How many shoes and 
ships and tank destroyers, trucks and hundreds of thousands 
of other items? 


Figuring to anticipate contingencies and casualties ... What 
reserve strength? What quantities of medical supplies? 


Figuring rapidly and accurately to avoid delays and depriva- 
tion that may uselessly endanger lives. 


‘ 


Wherever there is figuring that supports the war, thousands 
of Burroughs machines are on the job, expediting and 
simplifying the work, contributing to accuracy. In war, 
as in peace, Burroughs machines serve the nation. 


BURROUGHS ANDING MACHINE COMPANY, DETROIT, MICH. 


Burroughs 


FIGURING, ACCOUNTING AND STATISTICAL MACHINES © NATIONWIDE MAINTENANCE SERVICE ¢ BUSINESS MACHINE SUPPLIES 
SA NANETTE nema at oe een a 
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14 REMARKABLE REMARKS—( Continued) 


MIcHAEL W. Straus 
First Assistant Secretary of the 
Interior. 


RayMonp MoLry 
Writing in The Wall Street 
Journal. 


SAMUEL FERGUSON 
President, Hartford Electric 
Light Company. 


W. R. G. BAKER 
Vice president in charge of elec- 
tronics department, General Elec- 
tric Company. 


C. H. LeatHam 
Chairman, EEI Farm Utilization 
Committee. 


Hatron W. SuMNERS 
U. S. Representative from Teas. 


“. .. the [Interior] Department is getting a little worn 
from hearing that there has been an ‘overemphasis’ of 
power development compared with irrigation development 
on some of our dual-purpose projects in the last few 
years,” 


‘ ¥ 
“For ten years, the leftists have found it profitable to 
cajole the President by threatening revolt, Generally, they 


have succeeded because his political sense tells him that 
he could not win an election as a conservative candidate.” 


¥ 


“Nothing can bring about collectivism in the electric 
industry more surely than to do as recommended by the 
Federal Power Commission—in effect to credit the cus- 
tomer each year with the purchase of a portion of the 
property serving him to the extent of 10 per cent or more 
of the bills which he pays for service, while the payments 
go into a nondistributable account so that the original 
owner receives no return of capital.” 


5 


“If you are expecting that as soon as the war is over 
you will be offered numberless electronic devices to open 
your doors, cook your food, heat your house, and do 
many such little specific jobs, then you are probably 
going to be disappointed. It is perfectly true that we can 
make your pantry door open by electronic means as you 
approach it, but you will find that opening it in the old- 
fashioned way is no great hardship, requires no special 
equipment, and is far more economical.” 


¥ 


“The real challenge of rural electrification for us to- 
day is to take Edison’s original idea for subdividing elec- 
tric current to every farm, large and small, and develop 
machines that are useful, then promote and sell them— 
or see that they are sold—as soon as war conditions per- 
mit . . . Mechanical and electrical research to overcome 
the enumerated handicaps and others that are currently 
recognized is the business of those-selling machinery, but 
it is not a challenge to them alone, but to all of us.” 


» 


“More and more in later years-we have been engaged 
in the silly undertaking of trying to build a Federal or- 
ganization to function as a general governmental agency 
of all the people, By the very nature of that sort of gov- 
ernment, it is inevitable that there shall be extravagance, 
wastefulness, and tyranny. It is inevitable that theré 
shall be more and more government by directives, issued 
by appointed, not elected, personnel, working without 
supervision. We have all but reduced the states to govern- 
mental vassals,” 
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SWITCHING EQUIPMENT Sitti 


SPECIALIS7 


INDOOR AND OUTDOOR 


e Your twenty year old o 
switching equipment might [RRPaTetiit 
still carry the load for which 
it was intended. However, O 
today’s growing demand 
requires today’s modern INTERRUPTER SWITCI 
thought and methods. 
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e Why not guarantee 
continuous service to your 
customers with modern 
efficient R&1E equipment? ° 
Build up a favorable public 
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The increased facilities at Millers Ford Station include 
four B&W High-Head Boilers of 375,000 Ib. per. hr. 
capacity. These are direct fired with pulverized coal by 
B&W Pulverizers. This striking illustration shows the 
firing side of one of the boilers and its control panel. 
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The gigantic job being done by 
American power plants in supplying the 
electrical energy that drives the greatest 
industrial war machine the world has 
ever seen is evident in the almost in- 
credible number of ships, planes, tanks, 
guns of all kinds, and other equipment 
being produced to defeat the Axis. And 
for this great surge of power, credit must 
be given to the public utilities, which had 
the vision to foresee an enormously in- 
creased demand for power and to have 


VE —= 7 


adequate facilities ready to meet it. 
Among these is The Dayton Power & 
Light Company, which increased the 
generating capacity of Millers Ford. 
Station 70 per cent in the past five years 
to meet the requirements of an already 
heavily industrialized district. For care- 
ful and accurate planning, — "Well 
Done!" to The Dayton Power and Light 
Company and to all other power com- 
panies for their unceasing aid to the 
cause of the United Nations. 





Army-Navy “‘E” flags have been 
awarded to four B&W plants, and also 
the Maritime Commission Award flags 
to the Barberton, Ohio, Plant. 


THE BABCOCK & WILCOX COMPANY 
85 LIBERTY STREET, NEW YORK 6, N. Y. 
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wit KINNEAR ROLLING FIRE DOORS 


Sabotage by fire is now a greatet threat to vital 
production than ever before. And wher a fire 
does break out, open or unprotected doorways, 
windows and corridors become one of your 
greatest hazards, Strong drafts can sweep flames 
through such openings with di speed. 
But you can stop fire at these danger zones with 
Kinnear “AKbar” Rolling Fire Doors and Window 
Shutters. They are fireproof ... automatically 
trolled . . . equipped with a strong, push- 


down starting spring that assures quick, positive 


SAVING WAYS 
IN DOORWAYS 








closure. They are safe, too, because their down- 
ward speed is controlled, to guard against injury 
to persons passing underneath — and a special 
counterbalance permits emergency opening after 
automatic closure. They are approved and labeled 
by the Underwriters’ Laboratories. And Kinnear 
Rolling Fire Doors can readily be equipped for 
regular, daily service use, with motor or manual 
control! Write Kinnear today for the complete 
story! THE KINNEAR MANUFACTURING COM- 
PANY, 2060-80 Fields Avenue, Columbus, Ohio. 


ROLLING DOORS 
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Save to Win 


with these four simple rules 


of battery-care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


Record water additions, voltage, 
and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 


— Exide oe 


CHLORIDE 
BATTERIES 





...is a vital principle 
of utility operation! 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care... and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw. materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 
Exide Batteries of Canada, Limited, Toronto 
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Main Steam Hecder poe 
and multiple high pressure leads : 


prefabricated by Grinnell. 


ou ice planning installations or 
ions of power or processing sys- 
rn over the problem of 
iD TRANSPOR wo Geihinell, 


Write for data book: “Grinnell Pipe 
Prefabrication.” 
GRINNELL COMPANY, INC. 
Executive Offices, Providence 1, R. I.’ 
Branch offices in principal cities. 
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Nothing changed but the paint 





EVERYTHING changed : 
but the paint 


BACK IN 1941 International Diesels were 
called to the nation’s defense, Olive drab 
replaced the familiar red. Almost nothing 
was changed but the paint. 


: These peacetime crawlers are doing a great 
job for the Armed Forces. They’re tops right 
how on every fighting front. 


But that’s not enough for American re- 
sourcefulness in wartime, 


In 1943 a new “prime mover” rolled from 
the International assembly lines—a tractor in 


which EVERYTHING was changed but the 
paint. 


It’s a great performer in battle, a go-getter 
with many features of design and construction 
‘that will be applied to post-war manufacture 
ef International Diesel Crawlers. You'll know 
why Harvester men are saying today: “We’ve 
got a lot of things packed into this hig baby 
that we'll use when the war is over.” 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue Chicago 1, Illinois 
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BUILDING WIRE - IMPERIAL NEOPRENE JACKETED PORTABLE CABLES 


CRESCENT 


GENUINE | 


ABC 


Armored Bushed Cable 
NOW AVAILABLE 


CONDUCTORS — flame retarding, printed 
showing size, type of insulation and voltage. 


INSULATING BUSHING — easy to insert, 
as paper unwraps from under both ends of 
armor to make room for the bushing. 


STEEL ARMOR — Low resistance, electro- 
galvanized for permanence. 


- SERVICE ENTRANCE CABLE 


S2%aV9 AVMEUVA GNY GZSVONZ avaTt axwoo 


Thoroughly tested at several stages of manu- 
facture, and receiving a final test of 2000 volts 
between conductors and armor. 


CRESCENT has unexcelled facilities for the — 
complete manufacture of Armored Bushed {¢ 
Cable in all its steps. When you buy CRES- 
CENT A. B. C. ARMORED BUSHED 
CABLE you buy the best. Do not be satis- 
fied with any substitute. 


CRESCENT INSULATED WIRE & CABLE CO. 


CRESCENT 


WIRE and CABLE 


Factory: TRENTON, N. J.— Stocks in Principal Cities 
MORED CABLE - RUBBER POWER CABLES - VARNISHED CAMBRIC CABLES 
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LN EX TEREMELY SENSITIVE THERMOSTAT 


SaTaVo AVMNUVE GNY aZSVONZ avat axodVvmuna 


LET'S BE REALISTIC 


There are a lot of enchanting promises floating around about a fantastic °- 
world we will be living in after the war. Fine—it can’t come too soon, but: 
it looks like the demands of rehabilitation will determine the course of ; 
events after the costly struggle is over. : 
The order of things during the postwar period will of necessity, call for : 
rigid economy throughout the entire program of living. lt is naturalto ; 
assume that some changes will be made, and then only where a saving : 





can be effected. 


The day dream world is very likely to be out of grasp for a little while to 
come. People as a whole are not so much concerned about fancy frills 
or novel ways of doing things as they are about getting back some of the 
basic comforts now denied by war priorities, and among the first of these 
is automatic heat—assured by the Mercoid time proven way of efficiency 
accuracy and trouble-free performance. 


SZ 1aVv9 GQU&voOgdIns - saurma ITOH LNAS - 


THE MERCOID CORPORATION, 4219 BELMONT AVE., CHICAGO 41, ILL. 


FPS Hee eens teases sseseSFe s ves esse esesssses senses ves 
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Yor THE CLEVELAND TRENCHER COMPANY ‘Gr 
VW Vr 


20100 ST. CLAIR AVE ‘Pioneer of the Smal! Trencher CLEVELAND, OHIO 


“CLEVELANDS’ Save More...Because they Do More 
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MY TYPEWRITER DOES 








EGRY BUSINESS SYSTEMS COMPRISE: 


EGRY SPEED-FEED. May be attached to any 
standard make typewriter in one minute, and 
with Egry Continuous Forms, doubles operator 
output. One machine does the work of two. 


EGRY TRU-PAK Register speeds the writing of 
all handwritten records. Assures complete con- 
trol over every business transaction. 


EGRY ALLSET Forms, the modern single set 
forms for speed writing all business records. 
Individually bound sets, interleaved with one- 
time carbons. ALLSETS are ready for imme- 
diate use for typed or handwritten forms. 


EGRY CONTINUOUS Forms increase the out- 
put of operators by 50% and more because they 
eliminate time-consuming operations. Furnished 
with or without interleaved one-time carbons. 


AND in addition to the above, there are others 
you'll want to know more about. 








THE EGRY REGISTER COMPANY ° 


The shortage of typewriters and competent 
operators will be compensated for if you use 
Egry Business Systems. In thousands of in- 
stances Egry Speed-Feeds and Egry Continuous 
Forms enable operators to produce twice as 
much work as they did before with the typewrit- 
er alone and ordinary loose forms and carbons. 


Other Egry Business Systems for handwritten 
records are equally important. Investigate today. 
You'll be surprised at the amount of time you 
will save when you use Egry Business Systems. 
More detailed information will be sent on re- 
quest, or free demonstrations may be arranged 
at your convenience. There’s no cost or obliga- 
tion, of course. Address Department F-23. 


Sales agencies in principal cities. 


Dayton, Ohio 


Egry Continuous Forms Limited, King and Dufferin Sts., Toronto, Ontario, Canada. 


* “J EGRY ALLSET FORMS 


' ‘ 
EGRY SPEED-FEED 
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i you haven't already got a smooth 
running, hard hitting War Loan 
Organization at work in your plant, 
there’s not a minute to lose. 

To meet your plant’s quota means 
that you'll have to hold your present 
Pay-Roll Deduction Plan payments at 
their all-time high—plus such addi- 
tional amount as your local War Fi- 
nance Committee has assigned to you. 
In most cases this will mean the sale 
of at least one $100 bond per worker. 
It means having a fast-cracking sales 
organization, geared to reach person- 
ally and effectively every individual 


rs ar 


in your plant. And it means hammer- 
ing right along until you've reached 
a 10% record in those extra $100— 
or better—bonds! 

So common are the cases of two, 
three, or even more, wage-earners in 
a single family, that you'll do well to 
forget having ever heard of ‘10%’ as 
a reasonable investment. Why, for 
thousands of these ‘multiple-income’ 
families 10% or 15% represents but a 
paltry fraction of an investment which 
should be running at 25%, 50%, or 
more! 


This Space Contributed to 
Victory by 


Public Utilities Fortnightly ¥4 


This is an official U. S. Treasury advertisement—prepared under 
auspices of Treasury Department and War Advertising Council 
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Gates—Intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 

Trash Racks 

Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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SAVE 50% 
IN TIME AND MONEY WITH 











THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Boston Chicago Detrolt Montreal Toronte 
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From the Early Period 
of the Ielegraph tothe present 
remarkable development in the field of Electricily 


has been continuously demonstrating the 
fact that it isthe most reliable and 
permanent insulation known 


THE KERITE Wise e&3r2 COMPANY INC 


NEW YORK CHICAGO SAN FRANCISCO 
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INSTRUMENTATION 


THE EMCO-McGAUGHY INTEGRATOR 


Machine precision in reading flow meter 
charts of various makes is provided by the 
EMCO-McGaughy Integrator. It automa- 
tically reads the total extension of charts 
and computes in the office, the accurate 
record that has been made by the meter in 
the field. It takes the intangibles from flow 
meter measurement and instills confidence 
in the results. 

One EMCO-McGaughy Integrator will do 
the work of a number of chart readers us- 
ing the inspection method; read the charts 
with much greater accuracy and release this 
personnel for more important wartime 
duties. 


EMCO TYPE 38 ORIFICE METER 


Due to its rugged construction and 
simple design, the EMCO Type 38 Orifice 
Meter requires but a minimum amount of 
care in the field or plant—an important 
factor in these days of skilled manpower 
shortage. Only common, everyday tools are 
required for routine maintenance. 

Of particular importance in the design of 
this meter is the wide variation in pressure 
and differential ranges that can be accom- 
modated by the same base instrument. Con- 
verting from one range to another is ac- 
complished by simply changing the pressure 
coil or U tube assembly; an operation which 
can be done in the field without dismantling 
the meter from the line. 


—the EMCO way 


Provides accuracy, speed 
and convenience in 
measurement by orifice. 


In addition-to manufacturing a_ great 
variety of special instruments for use by 
our Armed Forces, this organization is now 
handling an accelerated demand for EMCO 
Orifice Flow Meters and EMCO-McGaughy 
Integrators. These precision made peace- 
time products have proven their Worth 
under war-induced conditions. 


They are being extensively used to pro- 
vide immediate accurate figures on operat- 
ing efficiency in synthetic rubber plants, 
high octane gasoline plants, refineries, mag. 

nesium plants, carbon black plants, pipelines 
and other war vital services. 


The combination of EMCO Orifice meters 
in the field or plant and the EMCO-Mc. 
Gaughy Integrator in the office provides the 
ultimate in accuracy, speed and convenience 
in flow measurement by the orifice principle, 


PITTSBURGH EQUITABLE METER COMPANY. 


ATLANTA 

BOSTON CHICAGO 
BROOKLYN COLUMBIA 
BUFFALO HOUSTON 


MERCO NORDSTROM VALVE COMPANY 
MAIN OFFICES, PITTSBURGH, PA. 
NATIONAL METER DIVISION, BROOKLYN, N. Y. 


PITTSBURGH 
KANSAS CITY SAN FRANCISCO | 
LOS ANGELES SEATTLE 
NEW YORK TULSA 


— 
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SAVE MANPOWER, 


MAINTENANCE, SPACE, 


AND ORIGINAL COST! 


rinciple, J 


Model 105 Auto-Air on standard 114-ton truck illustrated 


' i i f 4 A A 4 Davey Heavy-Duty Track 


Power Take-Off in the truck-drive shaft eliminates separate compressor engine, 
drives Davey Air-Cooled Compressor from the truck engine providing extra 
truck space for men, material and equipment. Davey Air-Cooled Compressors and 
H. D. Truck Power Take-Offs are engineered for the highest operating effi- 
ciency. Davey originated truck-driven Auto-Air Compressors and has more of 
these units in service than all other manufacturers combined. Davey alone offers 
Auto-Air Combinations . . . Compressor and Power Take-Offs . . . Guaranteed 


as a unit. 
Davey Auto-Air is available in 60, 105, 160, 
: 210 and 315 cubic feet capacities. In addition 
to standard Auto-Air Compressors, Davey 
offers Compressor-Welder Combinations for 
mounting on the same truck, driven by the 


D AVEWY truck engine through the Davey Heavy-Duty 
Power Take-Off. 
Com 2 2CIIO Ze. Write For Complete Davey Catalog E-172. 


Davey Compressor Co., builds a complete line 
RENT, OFT of Portable and Stationary Compressors, Heavy- 

Duty Truck Power Take-Offs and Pneumatic 
Of A LE RS 2 Saws. Mahe See 


PRINCIPAL CITIES 
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ARGE, HIGH-SPEED MOTORS 
resent a special problem to the 
1otor designer. It’s a problem 
rat Elliott engineers have long 
go grappled with, and licked, 
‘ith impressive results. 


Take the two big motors in the 
icture — 2000-hp., two-pole 
iduction motors. Impressive in 
ppearance alone, so that a visi- 
»r representing a prominent 
tility, seeing them in the Elliott 
10ps, immediately became in- 
»rested, watched the tests and 


became enthusiastic. Result, six 
new Elliott two-pole motors in 
that utility plant. 


Elliott started twenty-five 
years ago to develop this type of 
motor. It has been a step-by-step 
process, like all engineering de- 
velopments. The consequence of 
this concentration on a special- 
ized motor problem is the rapidly 
increasing appearance of the 
familiar Elliott monogram on the 
bearing caps of fine big motors 
on high-speed utility drives. 


Elliott motors of this type have a number of excellent points. Stator 
frames are stiffly constructed of welded steel, or cast if desired. 
Pressure lubrication from a built-in unit. Cool, quiet operation insured 
by large ventilating channels and ducts in both shell and stator core. 


Exceptionally high strength and rigidity at high speeds. Descriptive ; 


bulletin on request. 


ELLIOTT 








A star has been | added to} 
the Army-Navy ‘‘E’’ flags 
flown by = the Sean: 
nette and the Ridgway 
plants be Eiiott Company. 


DISTRICT OFFICES 
PRINCIPAL CIT 














Gitilities Almanack 


Due te war-time travel restriction, conventions listed are subject te cancellation. 
= FEBRUARY "7 


q Sales Executives Conference starts, Cincinnati, Ohio, 1944. 














{ American Water Works Association, Minnesota Section, will hold meeting, St. Paul, 
Minn., Mar. 13—17, 1944. 





9 AGA War Conference on Industrial and Commercial Gas will convene, Rochester, 
N. Y., Mar. 30, 31, 1944. 





¥ American Institute of Electrical Engineers opens technical meeting, New York, N. Y., 
1944. 





GY American Society of Mechanical Engineers will hold spring meeting, Birmingham, 
Ala., Apr. 3-5, 1944. 





q oo eg Telephone Association will hold session, Des Moines, Iowa, Apr. 10, 





q American Management Association starts session, Chicago, Ill., 1944. © 





q Nebraska Telephone Association will convene, Omaha, Neb., Apr. 13, 14, 1944. 





q Illinois Telephone Association will hold meeting, Chicago, Ill., Apr. 18, 19, 1944. 





q United States Independent Telephone Association will hold spring conference, Chicago, 
Ill., Apr. 20, 21, 1944. 





q National Electrical Manufacturers Association will convene, Chicago, Ill., Apr. 23-27, 
« 1944. 





G American Water Works Association, Michigan Section, will hold session, Jackson, 
Mich., Apr. 26-28, 1944. 





q Indiana Telephone Association will hold meeting, Indianapolis, Ind., May 3, 4, 1944. 





q National Fire Protection Association will hold meeting, Chicago, Ill., May 8-11, 1944, 
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A murat oy J. Monree mewieli, Teyrouuceu inrougn courtesy of the bank of New York 


This painting illustrates the development of steel and electricity—regarded 
as two of the leading influences in the commerce of the closing 
years of the Nineteenth Century. 
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EFFECT OF THE HOPE NATURAL GAS CASE ON 


The Future of Rate Regulation 


Was the recent decision of the U. S. Supreme Court 

in the nature of a Magna Charta for state and Fed- 

eral utility commissioners throughout the United 

States? If so, what can they do with their new 
liberty of action? 


By GREGORY HANKIN 


MEMBER, DISTRICT OF COLUMBIA PUBLIC 
UTILITIES COMMISSION 


decision of the Supreme Court 

in the Hope Natural Gas Case. 
No longer can regulatory commissions 
make gratuitous annual contributions 
of other people’s money to public utili- 
ties on the theory that such is the re- 
quirement of the “law of the land” as 
announced in the opinions of the Su- 
preme Court of the United States. If 
they do, they must do so on their own 
responsibility. 


eee milestone was set by the 
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There was indeed sufficient ground 
for this excuse in years past, when the 
Supreme Court adhered to the theory 
that the rates must be based on the 
fair value of property used and useful 
in the service (Smyth v. Ames). “Fair 
value” was supposed to be a combina- 
tion:of actual investment, so far as it 
could be ascertained from the utility’s 
books, of reproduction cost, so far as 
it could be estimated, of present-day 
value, whatever the meaning of this 
FEB. 3, 1944 
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phrase, and of other “elements of 
value.” The combination was to be ar- 
rived at through a consideration of 
“all relevant factors” and through the 
exercise of “fair and enlightened judg- 
ment.” 

The result of this hodgepodge of so- 
called values was a rate base often 
much greater than the actual invest- 
ment. It was a mysterious “judgment” 
figure; but whether the judgment ex- 
ercised was “fair and enlightened” al- 
ways remained a question. The rate 
base was designated as being the “fair 
value,” although in reality it was 
neither fair nor value. Nevertheless, 
such were the requirements of the Su- 
preme Court, and they had to be fol- 
lowed, 


—— the court constantly re- 
iterated that it did not prescribe 
any one theory of value, but only re- 
quired that all the elements of value be 
“considered,” reproduction cost value 
seemed to have established itself for a 
while as a dominant factor in rate mak- 
ing. 

In the St. Louis & O'Fallon 
Case, the Interstate Commerce Com- 
mission considered and rejected repro- 
duction cost value, and the Supreme 
Court held that such consideration was 
not sufficient—that “consideration” of 
reproduction cost implied giving it 
some affirmative effect. 

Regulatory commissions struggled 
on with such theories of value couched 
in language of constitutional require- 
ments. The more seriously they took 
their task, the more evident it appeared 
that these theories led to confusion. 
The court itself realized that it had as- 
signed an impossible task to the regula- 
tory agencies and shifted its emphasis 
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from the word “consideration” to the 
notion that it had not prescribed any 
one particular theory of value. 

This shift of emphasis underwent a 
gradual process until, in its decision on 
January 3, 1944, the court held that a 
commission may proceed to determine 
rates based on the actual investment of 
the utility ; that is, on the actual legiti- 
mate cost of its property. Further, the 
court held reproduction cost could be 
“considered” only for the purpose of 
holding that it has no probative effect. 
This decision has finally removed the 
props from any future attempt to lay 
at the door of the Supreme Court the 
requirement that a utility is entitled to 
a return on something more than it 
had actually invested in the public 
service. 

No less than five opinions were de- 
livered in this significant case: the 
opinion of the court by Justice Doug- 
las; a dissent by Justice Reed on the 
treatment of one of the items which 
entered into the determination of the 
original cost of the property ; a separate 
opinion, hardly a dissent, by Justice 
Jackson, in which he suggested other 
or additional economic considerations 
for the Federal Power Commission to 
follow, if it chose to do so; a “dissent” 
by Justice Frankfurter in which he 
agreed with Justice Jackson, but also 
added some wholesome observations 
about the necessity of supporting such 
conclusions as “just and reasonable” 
or “in the public interest” by definite 
standards; and an opinion by Justices 
Black and Murphy who took Justice 
Frankfurter to task for his choice of 
words, though for reasons unknown 
they did not take the same exception to 
Justice Jackson who used substantially 
the same language. 
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EFFECT OF THE HOPE NATURAL GAS CASE 























Expenses of a Utility 


“...a@ utility ts not entitled to any and all expenses it may incur, tf the 

public ts to pay them by way of rates. The determination of fair and rea- 

sonable rates must, therefore, also involve supervision and regulation of 

expenditures, for, in the last analysis, the utility is dealing in the public’s 
funds.” 





p= or separate opinions 
are “news.” Consequently, the 
unanimity of the court on the most im- 
portant question in the case was rele- 
gated to the background: There was 
no dissent on the proposition that the 
Federal Power Commission properly 
regarded the actual legitimate cost of 
the property of the utility as constitut- 
ing the measure of what it is entitled 
to by way of a fair return. Rates based 
upon actual investment are predicated 
on the theory that a utility is not en- 
titled to a return on any increment of 
value which it had not contributed, but 
had been contributed by the general 
economic conditions. The ruling goes 
further. 

A utility is not entitled to a re- 
turn on any part of its investment paid 
for by the ratepayers. It is on the ap- 
plication of this last point that there 
was a difference of opinion. 

Justice Reed objected to the elimi- 
nation from the rate base of amounts 


expended by the company for drilling 
of wells and charged to operating ex- 
penses, because under the present ac- 
counting theories such outlays must be 
charged to plant. The Federal Power 
Commission eliminated these items 
from the company’s investment, be- 
cause, having been charged to expense, 
they had already been recouped in the 
rates paid by the consumers. There- 
fore, to transfer these items from ex- 
pense to plant would mean to require 
the consumers to pay a return on prop- 
erty for which they had already paid. 

As I read Justice Reed’s opinion, he 
did not object to this principle followed 
by the commission. His objection was 
limited to the fact that these items had 
been charged to expense prior to regu- 
lation, when the company could have 
charged anything it pleased for its nat- 
ural gas. 

Therefore, he thought, the con- 
sumers should not be regarded as 
having paid for these capital outlays. 
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This is the pivotal point of the dissent. 
The answer obviously is that since the 
consumers had paid amounts which 
covered all the expenses and huge 
profits, they surely must have paid for 
these items included in operating ex- 
penses. 


Ww this decision, which finally 
“laid the ghost” of Smyth v. 
Ames, commissions are relieved from 
a large part of their regulatory work 
in rate making, which is devoted to the 
ascertainment of the rate base. The ex- 
tensiveness of this work can be illus- 
trated by some of the valuation pro- 
ceedings in the District of Columbia. 

In the case of the Potomac. Electric 
Power Company an inventory was be- 
gun on June 1, 1914, a valuation was 
made on May 2, 1917, which was tied 
up in litigation until December 31, 
1924. 

The Washington Gas Light Com- 
pany applied for a revaluation of 
its properties on January 19, 1926; 
after lengthy proceedings the commis- 
sion, on March 19, 1935, arrived at a 
fair value as of June 30, 1932; and 
this valuation, I am informed, cost 
over $750,000. On August 23, 1930, 
the commission embarked upon a valu- 
ation of the street railway properties ; 
it arrived at a “fair value’ on August 
29, 1938, as of December 31, 1935; 
and this valuation had cost several hun- 
dred thousand dollars. With a deter- 
mination of the actual cost, so far as it 
can be ascertained, it becomes a rela- 
tively simple matter to arrive at a rate 
base upon which a return can be com- 
puted, which would be fair both to the 
utility and to the public. 

However, we must not be too op- 
timistic as to the immediacy of the ef- 
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fect of the Hope Natural Gas de- 
cision. 

As I stated in presenting a report on 
“Developments in Regulatory Law,” at 
the last convention of the National As- 
sociation of Railroad and Utilities 
Commissioners : 

I venture a guess that the court will sus- 
tain the commission’s determination. This 
will not end the controversy whether Smyth 
v. Ames is dead as a doornail. The court is 
not a rate-making agency. It can remove the 
obstacle to progress which it had set by its 
previous decisions, but it cannot perform, 
supervise, or revise the work of regulatory 
agencies. I suppose some regulatory com- 
missions will continue figuring how much it 
would cost to reproduce things not repro- 
ducible, how to ascertain the unascertainable, 
or how to measure an indeterminate length 
with an elastic yardstick. Then, finally, it 
will become generally recognized that in rate 
regulation we are dealing with realities, not 
with mere words, 


HIS does not mean that the de- 

cision in the Hope Case has re- 
duced rate making to mere bookkeep- 
ing, as is feared by Justice Jackson. 
The removal of the obstacles to a de- 
termination of a proper rate base will 
release the energies of the commissions 
for another equally important task in 
rate regulation; for something defi- 
nitely requiring the use of economic 
talent; for something which has most 
often been overlooked. Fair rates are 
computed after allowance of all ex- 
penses and annual depreciation. 

Yet, it must be borne in mind that 
a utility is not entitled to any and all 
expenses it may incur, if the public is 
to pay them by way of rates. 

The determination of fair and rea- 
sonable rates must, therefore, also in- 
volve supervision and regulation of ex- 
penditures, for, in the last analysis, the 
utility is dealing in the public’s funds. 
This, to my mind, is the future in pub- 
lic utility rate regulation. 
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IMPACT OF THE HOPE NATURAL GAS DECISION 


On Commission Regulation 


An analysis of the historical background and present 

outlook for the regulation of public utilities by state 

and Federal commissions in the light of the recent 

landmark decision of the United States Supreme 
Court. 


By FRANCIS X. WELCH 
Te regulation of public utilities 


in the United States has now run 

the full course of domination by 
the three constitutional branches of 
our Federal government. Three de- 
cisions of the U. S. Supreme Court 
mark out these three phases of regula- 
tory evolution quite neatly. First, the 
legislative phase set in motion by 
Munn v. Illinois, 94 US 113, decided 
in 1877. Secondly, the judicial phase 
ushered in by Smyth v. Ames, 169 US 
466, decided in 1898. Finally, the ad- 
ministrative phase recently launched 
(January 3, 1944) by Federal Power 
Commission v. Hope Natural Gas 
Company. Whether in the future Con- 
gress and the state legislatures, acting 
within their respective spheres, com- 
plete the circle by rewriting laws to 
spell out the jurisdiction of the various 
commissions depends on how this ad- 
ministrative control works out. 


Just a word of explanation about 
these earlier periods of regulatory de- 
velopment may help the layman to un- 
derstand, perhaps a little more clearly, 
the significance of the new era marked 
by the Hope Natural Gas Company de- 
cision. 

The Munn Case, which upheld the 
validity of an Illinois statute licensing 
and fixing rates for grain warehouses, 
established firmly the principle that 
utilities were even subject to special 
regulation. The court recognized that 
a public service business is in the na- 
ture of a natural monopoly so that it 
would be unjust to permit its operators 
to charge what they pleased, serve 
whom and where they pleased, or how 
they pleased. To quote'the power ful fig- 
ure used by Chief Justice Waite in that 
decision, “they [utilities] stand in the 
very gateway of commerce and take 
toll of all who pass.” 
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uT after the Munn Case “set up” 
regulation, so to speak, in the 
United States, it was the legislators 
who started to exercise the power in 
the form of statutory price fixing, pro- 
visions for franchise agreements, and 


similar direct legislative action. Ne- . 


braska and other states began to fix 
railroad rates at so much a mile. New 
York fixed gas rates at so much\per 
thousand cubic feet, and so on. 

It soon became apparent, however, 
that legislatures did not have the spe- 
cial competence to make the fine eco- 
nomic adjustments necessary to do jus- 
tice to both the utility customer and 
the utility investor. Even if they had, 
no legislatures could remain in con- 
tinuous session so as to make the re- 
adjustments, necessary from time to 
time, to reflect changing economic con- 
ditions. The courts were kept busy 
throwing out or correcting the inequi- 
ties which arose from these attempted 
short cuts. 

The decision of the court in Smyth 
v. Ames in 1898 sounded the death 
knell of direct legislative action as a 
regulatory technique. This, despite the 
fact that the immediate result of that 
case was to uphold a Nebraska statute 
fixing railroad farés. The court held 
in the Smyth Case that the fixing of 
nonconfiscatory rates for utilities re- 
quired the consideration of a number 
of cost and value elements involved in 
the business of rendering a public serv- 
ice. The Smyth decision made it clear, 
if it was not already clear, that the 
clumsy legislative process could not 
cope with the job of meeting these re- 
quirements of rate making. 

Implementing the court’s decision in 
Smyth v. Ames clearly required ex- 
pert, specialized bodies with jurisdic- 
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tion to make continuous adjustments 
in the light of changing economic cir- 
cumstances. And so the state regula- 
tory commission sprang into existence, 
In 1907 New York and Wisconsin es- 
tablished the first full-powered public 
service commissions. By 1915 every 
state in the union, except Delaware, 
had established some sort of a board 
with more or less similar powers over 
the various utilities. 


Y= during this period from 1898 
until 1944, the commissions func- 
tioned pretty much under the shadow 
of judicial supervision. In a series of 
decisions the Supreme Court laid down 
rules affecting the regulatory policy in 
such detail that commissions were told 
how to treat such matters as deprecia- 
tion, working capital, going concern 
value, various operating expense items, 
reasonable rate of return, and service 
area problems. 

Commissions began to feel that the 
courts were assuming the very func- 
tions which the commissions were set 
up to perform. A commission would 
go through an involved rate case, tak- 
ing months of testimony, using its best 
expert judgment, such as it was, in ar- 
riving at its conclusions and final order 
—for what? Only to have a single 
Federal judge figuratively throw the 
commission’s récord in the wastebasket 
and try the whole case ab initio. 

After that Federal appellate courts 
and the U. S. Supreme Court had their 
innings by way of judicial review. This 
often led to “remanding” the proceed- 
ings to the commission and the case 
was just about back where it started. 
In consequence, we had such spectacles 
as rate cases lasting ten, twelve, and 
fourteen years, By the time cases were 
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settled, economic conditions prevailing 
at the time of the original order were 
entirely changed. The commissioners, 
judges, lawyers, witnesses, all down 
the line, were dead or retired, or doing 
something else. 

During this era, also, the old fight 
between reproduction cost theory and 
the original cost theory of valuation 
for rate-making purposes ran its 
troublesome course. Many of the com- 
missioners wanted to use original cost 
(or its close relative, “prudent invest- 
ment”) as an exclusive formula for ar- 
riving at a rate base. These standards 
were believed to be simpler to deter- 
mine and more certain. But the courts 
in an increasingly strict line of de- 
cisions kept stressing reproduction 
cost. 


Diag. as we shall presently 
note, the Hope Natural Gas de- 
cision does not settle this much har- 
rowed field of controversy, it might be 
of interest to note here the crescendo 
and diminuendo of the court’s favorit- 
ism for the reproduction cost theory. 
The following is a chronological list 
of major rate cases since Smyth v. 
Ames in which consideration of repro- 
duction cost evidence was an issue, to- 
gether with a tiny excerpt of opinion 
(without reviewing the facts involved 
in each case) : 


4 


her 


1909 

Willcox v. Consolidated Gas Co. 212 US 19: 

There must be a fair return upon the rea- 
sonable value of the property at the time it 
is being used for the public. ... And we con- 
cur with the court below in holding that the 
value of the property is to be determined as 
of the time when the inquiry is made regard- 
ing the rates. If the property, which legally 
enters into the consideration of the question 
of rates, has increased in value since it was 
acquired, the company is entitled to the bene- 
fit of such increase. 


1913 


Minnesota Rate Cases, 230 US 352, 33 Sup 

Ct Rep 729: 

The making of a just return for the use 
of the property involves the recognition of 
its fair value if it be more than its cost. The 
property is held in private ownership and 
it is that property, and not the original cost 
of it, of which the owner may not be de- 
prived without due process of law. 


1918 
Denver v. Denver Union Water Co, 246 US 

178, PUR 1918C 640: 

What we have said establishes the pro- 
priety of estimating complainant’s property 
on the basis of present market values as to 
land, and reproduction cost, less deprecia- 
tion, as to structures. 


1923 


Bluefield: Water Works & Improvement Co. 
v. West Virginia Commission, 262 US 679, 
PUR 1923D 11: 


The record clearly shows that the com- 
mission in arriving at its final figure did not 
accord proper, if any, weight to the greatly 
enhanced costs of construction in 1920 over 
those prevailing about 1915 and before the 
war, as established by uncontradicted evi- 
dence; and the company’s detailed estimated 
cost of reproduction new, less depreciation, 
at 1920 prices, appears to have been wholly 
disregarded. This was erroneous. 


[HE decision of the court in Smyth v. Ames in 1898 


sounded the death knell of direct legislative action as a regula- 
tory technique. This, despite the fact that the immediate result 
of that case was to uphold a Nebraska statute fixing railroad 
fares. The court held in the Smyth Case that the fixing of 
nonconfiscatory rates for utilities required the consideration 
of a number of cost and value elements involved in the busi- 
ness of rendering a public service.” 
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Missouri ex rel. Southwestern Bell Tele- 

aes Co. v. Missouri Commission, 262 

IS 276, PUR 1923C 193: 

It is impossible to ascertain what will 
amount to a fair return upon properties de- 
voted to public service without giving con- 
sideration to the cost of labor, supplies, etc., 
at the time the investigation is made, An 
honest and intelligent forecast of probable 
future values made upon a view of all the 
relevant circumstances is essential. If the 
highly important element of present costs is 
wholly disregarded such a forecast becomes 
impossible. Estimates for tomorrow cannot 
ignore prices of today. 


1926 
McCardle v. Indianapolis Water Co. 272 US 

400, PUR 1927A 15: 

But in determining present value, con- 
sideration must be given to prices and wages 
prevailing at the time of the investigation; 
and, in the light of all the circumstances, 
there must be an honest and intelligent fore- 
cast as to probable price and wage levels 
during a reasonable period in the immediate 
future. In every confiscation case, the future 
as well as the present must be regarded. It 
must be determined whether the rates com- 
plained of are yielding and will yield, over 
and above the amounts required to pay taxes 
and proper operating charges, a sum suffi- 
cient to constitute just compensation for the 
use of the property employed to furnish the 


service; that is, a reasonable rate of return 
on the value of the property at the time of 
the investigation and for a reasonable time 
in the immediate future. 


1929 


St. Louis & O’Fallon Railway Co. v. United 

States, 279 US 461, PUR 1929C 161: 

The question on which the [Interstate 
Commerce] Commission divided is this: 
When seeking to ascertain the value of rail- 
road property for recapture purposes, must it 
give consideration to current, or reproduc- 
tion, costs ? The weight to be accorded there- 
to is not the matter before us. No doubt 
there are some, perhaps many, railroads the 
ultimate value of which should be placed far 
below the sum necessary for reproduction. 
But Congress has directed that values shall 
be fixed upon a consideration of present costs 
along with all other pertinent facts; and this 
mandate must be obeyed. 


1930 


United Railways & Electric Co. v. West, 280 

US 234, PUR 1930A 225: 

The allowance for annual depreciation 
made by the commission was based upon cost. 
The court of appeals held that this was er- 
roneous and that it should have been based 
upon present value. The court’s view of the 
matter was plainly right. 
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1933 


Los Angeles Gas & Electric Co. v. California 
Commission, 289 US 287, PUR 1933C 229. 


We approach the decision of the particular 
questions thus presented in the light of the 
general principles this court has frequently 
declared. We have emphasized the distinc- 
tive function of the court. We do not sit as 
a board of revision, but to enforce constitu- 
tional rights. . . . The legislative discretion 
implied in the rate-making power necessarily 
extends to the entire legislative process, em- 
bracing the method used in reaching the 
legislative determination as well as that de- 
termination itself. We are not concerned with 
either, so long as constitutional limitations 
are not transgressed. When the legislative 
method is disclosed, it may have a definite 
bearing upon the validity of the result 
reached, but the judicial function does not go 
beyond the decision of the constitutional 
question. That question is whether the rates 
as fixed are confiscatory. 


1935 


West v. Chesapeake & Potomac PP reispo 

Co. 295 US 662, 8 PUR(NS) 4 

When the property itself is the by the 
exertion of the power of eminent domain, 
just compensation is its value at the time of 
the taking. So, where by legislation prescrib- 
ing rates or charges the use of the property 
is taken, just compensation assured by these 
constitutional provisions is a reasonable rate 
of return upon that value. To an extent 
value must be a matter of sound judgment, 
involving fact data. To substitute for such 
factors as historical cost and cost of repro- 
duction, a “translator” of dollar value ob- 
tained by the use of price trend indices, 
serves only to confuse the problem and to in- 
crease its difficulty, and may well lead to 
results anything but accurate and fair. ... 

We agree, therefore, with the view of the 
district court, that the method was inapt 
and improper, is not calculated to obtain a 
fair or accurate result, and should not be em- 
ployed in the valuation of utility plants for 
rate-making purposes. 


1942 

Federal Power Commission v. Natural Gas 

— Co. 315 US 575, 42 PUR(NS) 

The Constitution does not bind rate-mak- 
ing bodies to the service of any single 
formula or combination of formulas. Agen- 
cies to whom this legislative power has been 
delegated are free, within the ambit of 
their statutory authority, to make the prag- 
matic adjustments which may be called for 
by particular circumstances. Once a fair 
hearing has been given, proper findings 
made, and other statutory requirements 
satisfied, the courts cannot intervene in the 
absence of a clear showing that the limits of 
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Growth of Telephone Industry 


& ‘er this period [1915-1943] the telephone business grew 

from a handful of subscribers in each community to twenty- 

odd million subscribers today, giving a vastly superior quality of 

service at ever lower rates. It was during this period that the oper- 

ating electric utility industry was able to bring service to 27,000,000 

customers at the astonishing reduction of rates to the same of 70 per 
cent less than rates charged in 1913.” 





due process have been overstepped. If the 
commission’s order, as applied to the facts 
before it and viewed in its entirety, produces 
no arbitrary result, our inquiry is at an end. 


UDGING loosely, this writer is in- 
J clined to believe that the growing 
adherence of the court to the reproduc- 
tion cost doctrine (which had merely 
been included by implication along with 
various other measures of value in 
Smyth v. Ames) probably reached a 
high-water mark in McCardle v. In- 
dianapolis Water Works in 1926. For 
it was in that case the late Justice But- 
ler laid down the requirement that the 
appreciation (or depreciation) of prop- 
erty value above (or below) its orig- 
inal cost must not only be considered 
for rate-making purposes in the pres- 
ent times, but that some intelligent 
forecast must be attempted to project 
future trends in value. 

True, the court applied the fair value 


143 


rule just as stoutly in the subsequent 
O’Fallon Case, and even extended it 
to depreciation accounting in United 
Railways v. West. But the McCardle 
Case probably represents the highest 
pitch of stress on the reproduction cost 
theory. 

The first indication of a retreat oc- 
curred in 1933 when Chief Justice 
Hughes rendered the decision in the 
Los Angeles Case. From the language 
above quoted, it would sound very 
much as if the court were forecasting 
the “end result’? doctrine which later 
emerged in the Hope Natural Gas 
Case. But an appraisal of the facts in 
the Los Angeles Case, as well as the 
subsequent decision in Chesapeake & 
Potomac Telephone Co. Case, clear- 
ly indicates that the court intended no 
such sweeping retreat from judicial re- 
view in utility rate cases at that early 
date. 
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As a matter of fact, the court found 
in the Los Angeles Case that while the 
California commission had based its 
rates principally upon original cost (or 
its variant, “historical cost’) it had 
done so principally in default of reliable 
evidence as to reproduction cost. The 
court found that the company’s evi- 
dence of reproduction cost in that case 
was “too conjectural” and that, by and 
large, the California commission had, 
in fact, given about as much considera- 
tion to the reproduction cost factor as 
it reasonably could under the circum- 
stances. 

The further implication that Chief 
Justice Hughes in the Los Angeles 
Case had withdrawn judicial inquiry 
from the validity of methods or for- 
mulas, and was interested only in re- 
sults, was entirely discounted by the 
action taken by the court majority (two 
years later) in the Chesapeake & Po- 
tomac Telephone Co. Case. It held in 
that case that the Maryland commis- 
sion had followed an erroneous meth- 
od, And while the court conceded that 
such a method might under some cir- 
cumstances produce reasonable results, 
under other circumstances it might 
produce unfair or fantastic results. 
Basing its decision principally upon 
this defect in formula, the court over- 
ruled the Maryland commission. 


a direct precursor of the Hope 
Natural Gas Case was, of course, 
the fairly recent decision in the Nat- 
ural Gas Pipeline Case. But even there 
the court restricted its approval of 
regulatory liberty to a choice of for- 
mulas. A commission could use any 
one formula or a combination of for- 
mulas. But the court did not go so far 
as to say that a commission could use 
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no formula at all or an admittedly in- 
firm one, provided the result was not 
confiscatory. That final act of surrender 
of judicial domination over the regu- 
latory commissions had to wait until 
the Hope Natural Gas Case. 

Owing to the Hope Natural Gas de- 
cision, we appear to have emerged from 
the era of judicial domination. In retro- 
spect it would be most unfair if we did 
not give it many good marks along 
with the bad. In fact, judicial domina- 
tion of regulation failed to work chief- 
ly in the opinion of certain critics who 
managed to get into various positions 
of administrative control where they 
could throw the system overboard. 
With all its shortcomings, we must ad- 
mit that utility regulation did work 
quite effectively in the years from 1915 
to 1943, notwithstanding the over- 
shadowing domination of the judiciary. 
It worked in terms of bringing more 
and more public service of a better and 
better quality at cheaper and cheaper 
rates. 

The proof of the pudding is quite 
edible. During this period the telephone 
business grew from a handful of sub- 
scribers in each community to twenty- 
odd million subscribers today, giving 
a vastly superior quality of service at 
ever lower rates. It was during this 
period that the operating electric util- 
ity industry was able to bring service 
to 27,000,000 customers at the aston- 
ishing reduction of rates to the same of 
70 per cent less than rates charged in 
1913. This in contrast to price mcreases 
in other cost of living items ranging 
as high as 50 per cent. 

The gas industry, being older and 
more stabilized, grew more slowly. 
But it grew just the same, with the in- 
troduction of pipe-line’ transportation 
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of natural gas, and its service went up 
and its rates went down. Some credit 
for this must go to technological im- 
provements, increased consumer de- 
mand, general economic developments, 
etc. But much credit must also go to 
the steadying influence of commission 
regulation operating under the thumb 
of judicial supervision. 


Psion of judicial domination of 
utility regulation, however, was 
only part of a general criticism of ju- 
dicial domination of government which 
reached its climax with the abortive 
Supreme Court reform bill in 1937. 
The “nine old men,” so reformers 
wailed, had become arrogant—were 
acting without restraint in throwing 
overboard acts of Congress such as the 
National Recovery Act and the Agri- 
culture Adjustment Act. 

And so it was that, despite the de- 
feat of the so-called “court packing”’ 
legislation, death and retirements re- 
sulted in a changing composition of the 
court members under a political reform 
atmosphere. The result has been a re- 
treat from previous judicial constitu- 
tional positions the effect of which was 
to limit action of the other two co- 
ordinate branches of the government. 
That process, as every realistic student 
of the court’s conduct must realize, has 
been going on for the last decade. 


It is a fair question, however, 
whether the court has swung so far 
in the other direction that if it keeps 
on going we might as well not have an 
independent judiciary at all. It is now 
bound in the direction of a perfunc- 
tory, supervisory tribunal. It has been 
retreating steadily from any contro- 
versial issue with either the executive 
or the legislative branch—especially 
the executive branch. 


HE facts in the Hope Natural Gas 

Case need no elaborate recital to 
appreciate the significance of the de- 
cision in principle. Suffice it to say that 
the Federal Power Commission, which 
has authority over interstate gas rates 
under the Natural Gas Act, ordered the 
Hope Natural Gas Company to cut 
wholesale rates by $3,609,857. The 
fourth U. S. Circuit Court of Appeals 
set this FPC order aside because of the 
failure of the FPC to consider, among 
other things, elements of present fair 
value. 

The rate base used by the FPC was 
“actual legitimate cost” of over $33,- 
000,000, on which the commission al- 
lowed a return of 64 per cent. The 
company had contended that it should 
be allowed a return of 8 per cent on a 
reproduction cost rate base of $66,- 
000,000. The Supreme Court by a 5- 
to-3 decision (Justice Roberts not par- 
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was only part of a general criticism of judicial domination of 


q “Criticism of judicial domination of utility regulation ... 


government which reached its climax with the abortive Su- 
preme Court reform bill in 1937. The ‘nine old men,’ so re- 
formers wailed, had become arrogant—were acting without 
restraint in throwing overboard acts of Congress such as 
the National Recovery Act and the Agriculture Adjustment 


Act.” 
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ticipating ) reversed the Supreme Court 
and upheld the FPC order. 

The following are points well worth 
noting in connection with the Hope 
Natural Gas Case: 


1. The court majority decided it is 
not going to disturb any commission 
rate order, or even henceforth allow a 
utility to obtain a review of such an 
order on constitutional grounds except 
under the following narrow circum- 
stances: (a) The utility is under the 
heaviest burden of offsetting an al- 
most conclusive presumption that the 
commission order is not confiscatory ; 
(b) the utility company will have to 
show that the “end result” of the chal- 
lenged order is either unreasonable or 
unjust because it interferes with its 
successful operation, financial in- 
tegrity, ability to attract capital, and to 
compensate investors for risks as- 
sumed, 


2. No court review will be allowed 
merely because the commission has 
followed a wrong method. Even 
where “certain infirmities” are known 
to exist the utility must clearly dem- 
onstrate that the “total effect” or “end 
result” of the rate order will seriously 
affect the company. Carried to ex- 
treme, this could mean that the com- 
mission can use any formula it pleases 
or no formula at all. It could mean 
that the commission does not even 

. have to rationalize its findings and 
might even reach its conclusions en- 
tirely in camera. If a utility cannot 
show that the “end result” will be 
financially disastrous, it is to be denied 
its day in Federal court. 


3. Oddly enough, the majority did 
not overrule our old friend Smyth v. 
Ames. It simply sterilized him. Com- 
missions can still follow Smyth v. 
Ames if they please. But as far as 
precedent goes, the 1898 decision is 
now of little weight. The same may be 
said, a fortiori, of allied decisions, such 
as the McCardle Case. Smyth vw. 
Ames could be possibly of some use as 
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a future guide for legislative action or 
a revival of judicial review by a more 
enterprising court. 


4. The majority of the court did not 
endorse “prudent investment” or 
“original cost.” On the contrary, it ob- 
viously backed away from approval of 
any formula of rate fixing. It passed 
such responsibility along to the expert 
judgment of regulatory commissions. 


5. The majority expressly overthrew 
the ruling in United Railways », 
West to the effect that the annual al- 
lowance for depreciation, as well as 
rate base valuation, should be based 
upon a consideration of reproduction 
cost. Although critics of the decision 
may observe that the majority opinion 
by Justice Douglas went out of its way 
to knock over this earlier precedent, 
students of regulation generally will 
not mourn the latter’s loss. In fact, 
even advocates of reproduction cost 
are inclined to concede that as an ac- 
counting proposition (distinguished 
from a valuation proposition) the rule 
in the West Case was practically un- 
workable. Regulatory commissions in 
recent years have been steadily wink- 
ing at the West ruling and the Douglas 
opinion was merely a coupe de grace. 

Indeed it is difficult to conceive how 
depreciation accounting can be based 
on anything else but original cost with 
any degree of bookkeeping accuracy. 
When a depreciation ‘unit has been re- 
tired from active service at its original 
cost, the utility is reimbursed for the 
consumed portion of its investment. If 
it turns out that the unit must be re- 
placed by another unit at greater cost 
(which is in effect reproduction cost in 
action), the rate base is then aug- 
mented at the high price level and the 
utility is saved harmless throvghout 
the transaction because it begins to 
earn a return thereon. 

6. The dissenting opinion by Jus- 
tice Jackson, in which Justice Frank- 
furter concurred, raises an interesting 
question as to whether the “over-the- 
dam” principle, which had long been 





ii 


ee ee a a ee ee ee. on 


IMPACT OF THE HOPE NATURAL GAS DECISION 








The New Kings of Regulation 


¢ x Pignmmgerne now have been given responsibilities which, in their 

own sphere, are second to none in our entire politico-economic 
hierarchy. This means that the training and appointment (or election) 
of these commissions and the reporting and analyzing of their decisions 
and procedures are matters of paramount public importance. The com- 
missions are now truly the masters of public regulation, and, on the basis 
of past performance, we can fairly hope that they will prove equal to 

the task.” 





the rule of utility rate making, is now 
no longer applicable. Courts and com- 
missions alike have heretofore gen- 
erally adhered to the principle laid 
down in Georgia R. & Power Co. v. 
Railroad Commission, 262 US 625, 
PUR 1923D 1, that whether or not a 
utility’s earnings were excessive or in- 
adequate in the past, they have no 
bearing upon rate determinations for 
the present or future. Justice Reed 
dissented principally against the court 
majority’s assertion that “we need not 
stop to inquire whether the failure of 
the commission to add the $14,000,000 
of well-drilling and other costs to the 
rate base was consistent with the pru- 
dent investment theory as developed 
and applied in particular cases.” 

The Douglas opinion went on to say 
“no greater injustice can be done to 
consumers than to allow items as 
operating expenses and at a later date 
include them in the rate base, thereby 
placing multiple charges against the 
consumer.” If the court means by this 
that commissions can penalize the pres- 


147 


ent generation of investors in utility 
securities for irregularities which re- 
dounded to the benefit of a previous 
generation of utility investors, we are 
faced with a prospect of much regula- 
tory disorder. But it is not clear that 
Justice Douglas intended any such 
sweeping implication for the simple 
reason that it would postulate the con- 
verse proposition that past deficits of 
utility earnings should be capitalized. 
Obviously, it is just as unjust to 
penalize the present generation of rate- 
payers through higher rates to offset 
past deficits incurred during a period 
when a previous generation of ratepay- 
ers was not paying its way, as it is to 
penalize present utility security hold- 
ers who have invested in good faith in 
a company having ostensibly clear title 
to properties acquired in previous 
years through improper managerial 
practices. This writer is inclined to be- 
lieve that the court was simply resolv- 
ing this controversy negatively by ap- 
plying its “end result” test. However, 
Justice Douglas’ “end result” doctrine 
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is such a protean catchall that the aver- 
age student of regulation can well 
sympathize with Justice Jackson’s dis- 
senting complaint : 


The court sustains this order as reason- 
able, but what makes it so or what could 
possibly make it otherwise, I cannot learn. 
. .. The court does lean somewhat on con- 
siderations of capitalization and dividend 
history and requirements for dividends on 
outstanding stock. But I can give no real 
weight to that for it is generally and I think 
deservedly in discredit as any guide in rate 
cases. 

7. The majority opinion hints at a 
new and somewhat nebulous concept of 
“fair value’ which, it states, is the 
“end product of the process of rate 
making, not the starting point.” 
“Rates,” says the Douglas opinion, 
“cannot be made to depend on ‘fair 
value’ when the value of the going en- 
terprise depends on earnings under 
whatever rates may be anticipated.” 
This is tantamount to saying that 
“fair value’ depends on anticipated 
“earning power” which, in the case of 
a utility, depends on rates fixed by 


regulatory fiat. This, in turn, could be 
construed to mean that fair value is 
whatever a regulatory body decides it 
ought to be, through the instrumental 
control of its rate-fixing authority. 


8. The dissenting opinion of Justice 
Jackson, in which Justice Frankfurter 
concurred, is of interest principally be- 
cause it would put natural gas utilities 
in a different category from other utili- 
ties because of considerations of nat- 
ural resource conservation. He seems 
to favor the fixing of market price of 
the commodity gas without regard for 
any rate base for particular distribut- 
ing or operating companies. He 
favored remanding the case in order to 
give the FPC an opportunity to make 
this novel approach if it felt so in- 
clined. The separate opinions of Jus- 
tices Frankfurter (dissenting with 
Jackson) and Justices Black and Mur- 
phy (specially concurring) are note- 
worthy, principally for their observa- 
tions on judicial personalities which 
are somewhat surprising in the light of 
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the traditional decorum of the highest 
bench. 


NN’ what will be the immediate 
impact of the majority decision 
upon public utilities generally ? The an- 
swer to that will depend in great meas- 
ure on location. The net effect of the 
decision is to “pass the buck,” for regu- 
latory rate policy, back to the Federal 
and state commissions. Federal com- 
missions such as FPC are now per- 
mitted to throw all evidence as to re- 
production cost into the wastebasket, 
and will probably do so. Yet, there is 
nothing in the decision to prevent a 
future FPC of a different composi- 
tion, functioning in a different politico- 
economic atmosphere, from going back 
to the reproduction cost theory, ignor- 
ing original cost evidence. In short, the 
commissions are set up as czars of regu- 
lation. Only such abuse as would shock 
the conscience of the court will be sub- 
ject to future review. 

State commissions, however, will 
continue under control of their own 
laws and courts. The U. S. Supreme 
Court decision is not binding upon 
state courts passing on state laws gov- 
erning state commission orders fixing 
intrastate rates for ‘utilities. 

In Ohio, for example, the regulatory 
statute expressly requires the commis- 
sion of that state to consider reproduc- 
tion cost evidence. In Pennsylvania the 
state courts have construed the state 
law as meaning that such evidence must 
be considered despite U. S. Supreme 
Court decisions to the contrary. (Solar 
Electric Co. v. Public Utility Commis- 
sion, 137 Pa Super Ct 325, 31 PUR 
(NS) 275; also, Peoples Natural Gas 
Co. v. Public Utility Commission,— 
Pa Super Ct—, 51 PUR(NS) 129, de- 
cided November 10, 1943.) 
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In the following jurisdictions, de- 
cisions of the highest courts’ still pre- 
vail to the effect that reproduction cost 
is a necessary but not exclusive factor 
in rate base determination: District of 
Columbia, Illinois, Indiana, Montana, 
New Hampshire, New Jersey, Oregon, 
Oklahoma, Virginia, and West Vir- 
ginia. Doubtless some of these decisions 
were made in the light of the Supreme 
Court doctrine developed in the period 
between Smyth v. Ames and the Hope 
Natural Gas cases. Such state courts 
might be moved to reconsider their 
opinions upon further litigation. It 
must be remembered that ap- 
peal and review in state courts under 
state law are generally broader in scope 
than the mere negative test of confisca- 
tion under the Federal Constitution. 


1Respective citations as follows: Potomac 
Electric Power Co. et al. v. Public Utilities 
Commission et al. 276 Fed 327, PUR 1922B 
680; Springfield v. Springfield Gas & Electric 
Co., 291 Ill 209, PUR 1920C 640; Columbus 
Gas Light Co, v. Public Service Commission, 
193 Ind 399, PUR 1923E 602; Tobacco 
River Power Co. v. Public Service Commission 
et al. 109 Mont 521, 33 PUR(NS) 151; State 
v. Hampton Water Works Co. 91 NH 278, 
38 PUR(NS) 72; New Jersey Suburban 
Water Co. v. Board of Public Utility Commis- 
sioners et al. 123 NJL 303, 31 PUR(NS) 219; 
Pacific Telephone & Telegraph Co. v. Wallace, 
158 Or 210, 23 PUR(NS) 65; Mullendore Gas 
Co. et al. v. Stillwater et al. 120 Okla 140, PUR 
1927C 49; Petersburg Gas Co. v. Petersburg 
et al. 132 Va 82, PUR 1922C 172; Charleston 
et al. v. Public Service Commission, 110 WVa 
245, PUR 1931E 74. 


On the other hand, the Massachu- 
setts and California commissions, 
which have never pretended to follow 
Smyth v. Ames, will continue their 
course with impunity. 


T HE Hope Natural Gas decision can 
be fairly labeled vague and incon- 
clusive. It is apparently satisfactory to 
no one, including the court itself 
(which registered five separate opin- 
ions from eight Justices). The FPC, 
although upheld in result, would have 
preferred, according to the brief of its 
counsel, a decision vindicating its meth- 
ods. The utilities, generally, face a 
regulatory future devoid of the right 
of judicial review, except under almost 
prohibitive conditions. Students of 
legal ethics frown on the court’s es- 
pousal of the doubtful moral principle 
that the end justifies the means. Cyni- 
cal observers may well say it is “just 
another Pontius Pilate decision” (as 
in the Tennessee Valley Authority 
Case, the Natural Gas Pipeline Case, 
and a host of nonutility test cases) 
whereby the court is seeking to wash 
its hands of troublesome controversy 
with coordinate government branches. 

Responsibility now rests with the 
legislative and administrative branches. 
The dissenting opinions of Reed, Jack- 
son, and Frankfurter (doubtless Rob- 
erts as well had he participated) indi- 


courts still prevail to the effect that reproduction cost is a 


q “In the following jurisdictions, decisions of the highest 


necessary but not exclusive factor in rate base determination: 
District of Columbia, Illinois,. Indiana, Montana, New 
Hampshire, New Jersey, Oregon, Oklahoma, Virginia, and 
West Virginia... Such state courts might be moved to re- 
consider their opinions upon further litigation.” 
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cate a restive minority, mildly dissatis- 
fied with the majority’s abdication. In 
future years, maybe this “right wing,” 
such as it is, will grow. But for the 
present, responsibility for regulatory 
justice must rest primarily with per- 
sonalities who make up the regulatory 
commissions. If these men abuse their 
new powers, legislative action is the 
last resort. 

In other words, we are now in the 
administrative era of regulation. If it 
does not work, there are only two alter- 
natives: (1) government ownership; 
(2) the legislatures will start rewriting 
laws to spell out regulatory policy in 
such plain terms that the commissions 
cannot abuse their discretion, and the 
courts cannot overlook any abuse. 

What will the commissions do with 
their new powers? It may well be that 
they will be sobered by the responsibil- 
ity. By and large, state and Federal 
commissioners have been men of much 
sense and good will. But there have 
been, and will be, examples of irre- 
sponsibility resulting from unfortunate 
appointments and elections which ob- 
viously do not make an expert over- 
night. 


HE principal significance, there- 

fore, of the Hope Natural Gas 
decision is that it places unprecedented 
powers in the hands of the regulatory 
tribunals. This is not exactly a surprise 
in the light of the trend already ex- 
amined. But it is the climax which just 
about buries judicial inquiry in utility 
rate cases as we have known it. This, 
too, suggests dangers which have wor- 
ried such astute scholars of the law as 
Dean Roscoe Pound. He has long 
preached against “administrative ab- 
solutism,” which elevates bureaucracy 
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to a status of paramount governmental 
domination, Mischievous consequences 
can be expected if this restriction on ap- 
pellate review in the Hope Natural Gas 
Case is to be extended to every other 
regulatory and quasi regulatory minis- 
terial function. It could lead to a degree 
of regulatory tyranny, or what has been 
called “regulation by raised eyebrow.” 

The court has, in effect, discarded 
earlier concepts regarding the protec- 
tion of investors’ property rights, and 
reduced regulation to the broad objec- 
tive of maintaining economic and social 
welfare. The corporation need only re- 
ceive a return sufficient to induce pri- 
vate enterprise to “perform completely 
and efficiently its functions for the pub- 
lic.” The commission is thus permitted 
to advance further into the field of 
management, since the commission 
rather than the company executives 
will be allowed to determine how much 
net earnings the company could “‘get by 
with” and still attract needed invest- 
ment capital. 

The commission is permitted to pro- 
ceed without checks or balances pro- 
vided the end result is not disastrous to 
corporation finance. But since a term of 
years may intervene before the disas- 
trous results become apparent, the com- 
mission will apparently be permitted to 
pursue its economic experiments or so- 
cial philosophy unhindered by court re- 
view, until it definitely may have 
wrecked a corporation or an industry. 

But it could very easily work the 
other way. There is a conservative 
trend now running. The majority of 
state governments are now under con- 
trol of the political opposition to the 
incumbent administration; the balance 
are of the relatively-conservative “‘old 
line” southern variety. Is this going to 
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mean more and more conservative com- 
missioners who are not too critical of 
private enterprise? We can only wait 
and see. 


1 ase a it is clear that the state 
public utility commissions and 
the Federal regulatory commissions 
have been clothed with a new dignity 
by the Hope Natural Gas decision. 
Henceforth, whatever strengthens the 
commissions and their staffs, so as to 
make them operate more fairly and 
effectively, to that extent strengthens 
regulation itself. Consciousness of this 
may lead to more “career” appoint- 
ments, better salaries, and more funds 


for staff personnel. Commission work, 
dealing as it did with such es- 
sential public service industries, was 
always of great consequence. Commis- 
sions now have been given responsibili- 
ties which, in their own sphere, are sec- 
ond to none in our entire politico-eco- 
nomic hierarchy. This means that the 
training and appointment (or election) 
of these commissions and the reporting 
and analyzing of their decisions and 
procedures are matters of paramount 
public importance. The commissions 
are now truly the masters of public 
regulation, and, on the basis of past 
performance, we can fairly hope that 
they will prove equal to the task. 





Speaking of Guard House Lawyers! 


w= the U. S. Supreme Court announced on January 3, 1944, that it had 
upheld the Federal Power Commission in the Hope Natural Gas Com- 
pany Case, where do you think the FPC attorney who had tried the case was? 

as he one of those bald-headed, paunchy fellows with pince-nez and 
fancy striped pants sitting at the counsel table gloating over the gems of 
judicial wisdom which came tumbling from the lips of Justice Douglas et 
al.? He was like heck! Matter of fact, he was standing in line before the pay 
window at Camp Luna (New Mexico), along with a lot of other G. I. Joes, 
waiting for his regular monthly fifty bucks (minus family allotment deduc- 
tions). Thus stood Private Milford Springer of the Army, smoking a bor- 
rowed cigarette, when word came that he had won a $3,600,000 case—for the 
government. 

Private Springer, age thirty-five, a Stanford University graduate, was 
formerly principal attorney for the FPC and tried the Hope Natural Gas 
Case in the highest court. Springer has now touched all the bases of Federal 
utility regulation. He started out with the:Federal Communications Com- 
mission and saw a year’s service with the Securities and Exchange Commis- 
sion before joining the FPC. If Private Springer’s former client and present 
employer has in mind any gratuitous fee, Saaat on success of counsel (quite 
commonly given under the circumstances), he would probably settle for a 
nice home furlough. 
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Detroit Taxes Excess Profits 


The people of the great automobile city firmly be- 

lieve, declares the author, that such taxes against 

the utilities should not be paid to the Federal gov- 

ernment but should be retained in Detroit for the 
benefit of the Detroit ratepayers. 


By RICHARD A. SULLIVAN 
PUBLIC UTILITY CONSULTANT FOR DETROIT 


N November 30,1943, the com- 

() mon council of the city of De- 
troit, by a vote of 8 to 1, en- 

acted an ordinance which levies a 20 
per cent excise tax upon the gross earn- 
ings of The Detroit Edison Company 
and the Michigan Consolidated Gas 
Company. The ordinance was signed 
by Mayor Jeffries on the same day, be- 
came effective on December 30th, 
and the tax upon the 1943 revenue be- 
came due and payable upon December 
31, 1943. The purpose for which the 
city of Detroit passed this excise tax 
ordinance was to create a fund for post- 
war improvements. Some criticism has 
been levied against us for enacting such 
a measure, and we expect more criti- 
cism in the future by uninformed peo- 
ple. In order to justify the position of 
Detroit in levying such a tax upon two 
utilities, it is necessary that there be an 


understanding of the local situation. 
On August 12, 1942, the city of De- 
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troit requested The Detroit Edison 
Company to make a rebate to its rate- 
payers at the end of the year of 
some of the earnings which were sub- 
ject to excess profits tax. It was known 
at that time that The Detroit Edison 
Company would have to send out of 
Detroit a huge amount of money to the 
Federal government in the form of ex- 
cess profits taxes, and the city officials 
felt that these earnings.were being col- 
lected unjustly from the Detroit rate- 
payers. The city’s request was turned 
down by the board of directors of the 
Edison Company on the grounds that 
giving a rebate to the ratepayers would 
establish a precedent and the ratepay- 
ers might expect to get a rebate every 
year. Naturally, the city of Detroit 
could not be satisfied with any such an- 
swer and turned to the Michigan Pub- 
lic Service Commission for assistance 
in its endeavor to retain the excess 
profits taxes in Detroit. A request was 
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made that $4,000,000 be rebated to the 
residential and farm customers in the 
form of a discount upon the last bill 
in 1942. The Michigan commission 
dismissed this petition and also dis- 
missed a petition for a reduction of 
rates for the future. 


HE Michigan commission flatly 

ruled that it was without statutory 
power to exclude excess profits taxes in 
determining reasonable rates. The or- 
der reads: 


We have repeatedly stressed the fact that 
we are a statutory body and possess only 
the powers conferred upon us by statute. 
We know of no statute giving us the power 
to forbid a company the right to charge as 
an operating expense any tax lawfully in- 
curred by it. Likewise we know of no statute 
giving us the power to forbid a company the 
right to so charge any part of the tax so 
incurred to operating expenses. 


Immediately after the handing down 
of this commission order, I still felt it 
was my duty as public utility con- 
sultant for the city of Detroit to find 
some means of retaining for the peo- 
ple of Detroit these excess profits taxes 
which otherwise would go to the Fed- 
eral government from excessive utility 
tates, and when I say excessive utility 
rates I mean exactly that. 

This statement is made with full 
recognition that in cost per kilowatt 
hour Detroit ranks with the lowest in 
cities of comparable size. But any rates 
that are so high that the payment of 
$12,000,000 in excess profits taxes is 
required are exorbitant per se. 


I REALIZE, the same as everyone else 
who has made a study of the excess 
profits tax law, that the so-called ex- 
cess earnings of a utility as defined by 
the Revenue Act of 1942 have not the 
same meaning as prewar excess earn- 
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ings predicated upon a fair return upon 
a fair value of the property. But Con- 
gress has set the standard for deter- 
mining rate of return as long as the 
present tax law limits the earnings by 
confiscatory, taxes. In proof: that the 
excess earnings, as defined by the Reve- 
nue Act, do not tie in with excess earn- 
ings generally spoken of by regulatory 
commissions, there is here tabulated 
Table I showing the per cent return 
earned on net plant by the electric utili- 
ties serving the ten largest cities in the 
United States before depreciation and 
income taxes. These cities are listed in 
order of size. In comparison with that, 
the column outlined on page 154 shows 
the percent of gross revenues paid to 
the Federal government in excess 
profits taxes in 1942. 

The weighted average of all the 
cities excluding Detroit and Los An- 
geles for per cent of gross revenue paid 
in excess profits taxes is 2 per cent 
compared to Detroit’s 10.67 per cent. 
Yet only New York and Boston have 
less return on net plant before deprecia- 
tion and Federal taxes. 


| 2 raat the city of Detroit was pay- 
ing so much more than any of the 
other large cities, it was obvious to us 
that the Detroit ratepayer was con- 
tributing more in the way of taxes than 
the ratepayers of these other cities. We 
in Detroit firmly believe that these ex- 
cess profits taxes paid by the utilities 
should not be paid to the Federal gov- 
ernment but should be retained in De- 
troit for the benefit of the Detroit rate- 
payers. The city of Detroit is already 
contributing greatly to the war effort 
and doing more than its share, more 
than many of the other cities, to- 
ward the prosecution of the war. I 
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might point out that there is $357,000,- 
000 of tax-exempt property constructed 
in Detroit for which the city of De- 
troit is not receiving one shiny penny. 
Many extra people have been drawn 
into the city of Detroit to work in these 
war factories. They have shot up the 
cost of living in Detroit ; they are using 
our streets and our schools; and, after 
the war is over, will stay here and take 
advantage of Detroit’s welfare facili- 
ties. They are contributing to the con- 
gestion and inadequate housing in De- 
troit and are a distinct liability to the 
city. Yet the very factories which bring 
in this extra surplus population pay 
none of the $12,000,000 in taxes 
which, if not tax exempt, they would 
be required to pay. 


HESE are some of the reasons 

which justified my drawing up of 
a tax measure last July which would 
create a postwar fund for the city out 
of the very earnings which we in De- 
troit believe should not have been paid 
in the first place to the utility. Inas- 
much as the company and the utility 
commission would not aid the city, it 
was necessary that we help ourselves. 


e 


This tax is distinctly limited to the 
liability for excess profits taxes. Sec- 
tion 3 of the ordinance reads : 


The maximum amount of the tax imposed 
under § 2 of this ordinance shall not exceed 
the revenue that would otherwise be subject 
to excess profits taxes before the imposition 
of this excise tax. 

Under this wording, we mean that 
the total tax payable to the city of De- 
troit can never exceed the earnings 
upon which the excess profits taxes are 
levied. For example, if a utility is liable 
in 1943 for $5,000,000 in excess profits 
taxes, it is our intent that the maxi- 
mum tax shall not exceed $6,172,000 
which is the $5,000,000 divided by the 
effective tax rate of 81 per cent. Un- 
der these circumstances, we will never 
cut a utility below its excess profit tax 
credit ; and, in the case of The Detroit 
Edison Company, it is estimated that 
in 1943, after the payment to the city 
of Detroit of a $10,000,000 excise tax, 
the Edison Company will still be liable 
to the Federal government for $3,500,- 
000 in excess profits taxes. 


HERE was much consideration 
given to what the net effect upon 
the utilities would be if this excise tax 


TABLE I 
, INCOME AND TAXES 
Per Cent of 1942 Gross Per Cent of 1942 Gross 


Revenues Paid to the Income before Deprecia- 
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were enacted into law, and I came to 
the conclusion that it was much more 
beneficial for the city of Detroit to 
create a postwar rehabilitation fund 
than it would be for the utilities to cre- 
ate such a fund at the expense of the 
ratepayer, particularly so where the city 
could create its fund five times faster! 

At the original presentation to the 
council, it was pointed out that the ef- 
fect of this tax would be to reduce the 
depreciation and postwar reserve by 
a maximum of $1,900,000. The way I 
look at it, the Edison Company could 
afford to reduce this appropriation by 
$1,900,000 in order to contribute to 
slum clearance and capital improve- 
ments. Any improvements to the city 
of Detroit will make Detroit a better 
city in which to live. Hence the utili- 
ties’ contribution will eventually inure 
to their benefit. 

In arriving at the conclusion that the 
Edison Company should contribute, I 
had Table II before me which showed 
that a net payment in- 1943 of $1,900,- 
000 would not result in too great a fi- 
nancial loss. See Table II on page 156. 

As can be seen from column two of 
Table II, if the net cost of the Edison 
Company is $1,900,000, it would cut 
down the appropriation for deprecia- 
tion and postwar reserves from $11,- 
600,000 to $9,500,000, which is still 
half a million dollars more than the 
company set aside in 1941, and more 
than two and a half times that set aside 
in 1933. 


HE last column of Table II shows 
the phenomenal growth of earn- 
ings before depreciation, income taxes, 
and dividends since 1933. If the city of 
Detroit had not passed this excise tax, 
the Edison Company would have had 


to pay to the Federal government about 
$15,500,000 in income and excess 
profits taxes, whereas it paid only a 
$3,500,000 real and personal property 
tax to the city of Detroit. For com- 
parative purposes, the Consolidated 
Edison Company of New York paid 
no excess profits taxes to the Federal 
government in 1942 while paying, or 
because of paying, over $32,000,000 
in local taxes. As a ratepayer and a tax- 
payer of the city of Detroit, there seems 
to be no justification for the city of De- 
troit contributing excessively to the 
war effort. 

As carefully pointed out to the 
Michigan Public Service Commission, 
the allowance of The Detroit Edison 
Company to charge rates sufficient to 
accumulate earnings upon which huge 
excess profits taxes must be paid to the 
Federal government really constituted 
a discriminatory sales tax upon the 
ratepayers in Detroit which was not 
levied proportionately upon other rate- 
payers in other comparable cities. 


HE Federal government recog- 
nizes that utility rates are inap- 
propriate means of raising revenue. In 
the Detroit Edison rate case in which 
the Office of Price Administration and 
the Director of Economic Stabilization 
were interveners, it was pointed out by 
the Federal agencies that utilities 
should not earn large excess profits 
taxes and the continuation of rates 
which permit such earnings was in- 
flationary. On page 13 of the brief in 
the Detroit Edison Case, the govern- 
ment agencies pointed out: 
The electric rates of this company should 
be reduced by a substantial amount, since 
the evidence clearly demonstrates that the 


rates are now excessive. The company pays 
more than $8,000,000 in excess profits taxes. 
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TABLE II 
Detroit Epison CoMPANY 
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Total Earnings 

Incomeand Available for 
Excess Depreciation, 
Profits Income Taxes, 
Taxes and Dividends 


100,000 
0 


war 


33335 


Ny 
an 
r—) 


r—) 
S 
Ss 


38 
33 


, ’ 


*Inserted for comparative purposes since there was a nonrecurring saving of 


— due to refunding in 1941 


ote: A 6 per cent dividend requirement takes $7,633,000. 





The reduction of rates to a point necessary 
to keep the company out of excess profits 
taxes will have very little effect upon the 
company’s net operating income. 

In the Potomac Electric Power Case 
in which the Treasury Department it- 
self was a participant, in the brief of 
the Federal agencies, on page 75, it was 
stated : 


There can be no doubt but that this com- 
mission must disallow war taxes as an op- 
erating expense, and the company is not en- 
titled as a matter of law or equity to an 
allowance of Federal income taxes greater 
than the highest rate prevailing between 1936 
and 1939, 


In addition to this, in an official com- 
munication to the corporation counsel 
of the city of Detroit from the United 
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States Treasury Department, it was 
stated : 


Under any plan or basis of rate determina- 
tion a utility should not be allowed to pass 
on to the consumer taxes imposed as a re- 
sult of the war. 


Six even the Federal government, 

which is the recipient of the excess 
profits taxes, recognizes that such taxes 
belong to Detroit’s ratepayers, the city 
of Detroit felt justified in taking part 
of the earnings of The Detroit Edison 
Company which otherwise would go to 
the Federal government in excess prof- 
its taxes. Based upon the 1942 Rev- 
enue Act, the Edison’s contribution 
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will be $1,900,000, and the ratepayers’ 
contribution of moneys otherwise to be 
paid in excess profits taxes will be $8,- 
100,000, making a total excise tax of 
$10,000,000 upon the Edison Com- 
pany. 

One of the main objections to this 
tax upon the excess earnings of the 
utilities was that an excise tax that was 
limited exclusively to utilities was dis- 
criminatory. Everyone in Detroit rec- 
ognizes that a postwar fund is neces- 
sary in this city—even the most ardent 
opponents of the utility excise tax. It 
was suggested that instead of limiting 
the tax to a single class of business, it 
would be more equitable to spread the 
cost of creating the postwar fund over 
all business. However, there were sev- 
eral good reasons why at this time the 
tax base was narrowed down to utili- 
ties. 

In May, 1943, Mayor Edward J. 
Jeffries, Jr., presented to the common 
council for its approval a one per cent 
payroll tax upon the earnings of people 
in Detroit, which one per cent would 
also apply to the net earnings of all 
businesses. The opposition to this tax 
was so great that it is still lying on the 
table before the council, and the passage 
of the payroll tax ordinance in its pres- 
ent form does not appear likely. It is 
believed that this payroll tax was the 
fairest type of tax which would equi- 
tably distribute the cost of postwar im- 
provements, but as a practical matter 
it has not been enacted into law. 


HE next natural step was to con- 
sider levying a tax upon all in- 
dustry in order to create the postwar 
fund, but there were three practical 
reasons why Detroit industry should 
not be taxed. The first is that the very 
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existence of Detroit depends upon its 
industries, and any large tax upon in- 
dustry at this time would not be in- 
ducive to the establishment of addi- 
tional industries in Detroit. Now, this 
reasoning does not apply to utilities 
since there is no chance of driving the 
utilities out of Detroit. They are per- 
manent fixtures in the city and are 
without direct competition. The second 
objection to levying an excise tax upon 
industry is that almost 100 per cent 
of the business done by industry in De- 
troit is subject to renegotiation, and as 
such the application of our excise tax 
to industries in attempting to siphon 
off war profits might interfere with the 
prior claims of the United States gov- 
ernment to this money. 

Public utilities are not subject to re- 
negotiation. 

The third major objection to levying 
any direct tax upon industry during the 
war is that most of the industries re- 
ceive their money directly through con- 
tracts with the government or through 
subcontracts of the government. Thus 
the tax upon the gross sales of an in- 
dustry is practically a direct tax upon 
government money. Therefore, any 
tax levied by the city of Detroit upon 
these corporations would be in effect 
a tax upon the United States, which 
would increase the cost of the war by 
increasing the cost of manufactured 
articles. As contrasted to this, a reduc- 
tion in rates of utilities would reduce 
the cost of manufactured articles and 
therefore reduce the cost of the war. 


N 


this point, it might be well to 
mention that this excise tax upon 
utilities is just the first in time, and 
that it only provides the city with a 
part of the money which is needed for 


FEB. 3, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


postwar rehabilitation. There are other 
tax schemes under advisement, and in 
the near future it is expected that a 
much broader method of collecting 
taxes will be devised which will sup- 
plement the utility excise tax. 


Cc is absolutely essential that new 
methods of taxation be found. The 
city of Detroit is presently over its debt 
limit for general public improvements, 
and on its present retirement schedule 
will remain so until 1947. On top of 
that, the city of Detroit has the fifth 
highest general property tax rate of the 
large cities in the United States. In the 
past twenty years, the city of Detroit 
has paid out $212,000,000 in interest 
as a result of borrowing for improve- 
ments and facilities. It has only been 
in the last ten years that the city of De- 
troit has been on a pay-as-you-go basis, 
and if the city can continue such a pro- 
gram for the next nineteen years, the 
city will have a debt-free system, re- 
leasing for general city operating ex- 
penses $17,500,000 of property tax 
moneys which are now being levied to 
meet the cost of debt incurred over the 
last twenty-five years. The very proof 
that additional taxation is necessary in 
order to supplement the existing excise 
tax upon the excess earnings of the 
utilities may be seen from the fact that 
if the public utilities cut their rates, 
they will automatically decrease their 
taxes to the city of Detroit. 


e 


. is believed that if the public sery- 
ice commission of Michigan ac- 
cepts the plea of the city of Detroit 
and reduces rates in conformity with 
the congressional dictates as to what 
constitutes a reasonable rate, the reve- 
nue to be derived from the excise tax 
will disappear. The city in its recent 
rate case pleaded with the commission 
to accept the tax law of Congress as 
controlling, and not allow Congress to 
siphon off all the excess profits. It was 
pointed out that by accepting tax rates 
as set forth in the 1942 Revenue Act 
with respect to excess profits taxes, the 
public service commission should be 
compelled to recognize and accept the 
congressional definition of excess 
profits upon which the excess profits 
tax rates are applied. The acceptance 
of one should compel the acceptance of 
the other. 

If the regulatory commission rejects 
the congressional determination of ex- 
cess earnings, then it should likewise 
disregard the tax upon those excess 
earnings. By doing this, the commission 
would be standing upon its own state’s 
rights’ powers of regulating utility 
rates and not abdicating to the con- 
gressional dictates. This means that 
the commission should go out and op- 
erate completely independent of any 
definition of excess profits contained in 
the tax law and find out for itself 
to what earnings the utility is entitled 
before the application of the tax law. 


rates sufficient to accumulate earnings upon which huge ex- 


q “... the allowance of The Detroit Edison Company to charge 


cess profits taxes must be paid to the Federal government 
really constituted a discriminatory sales tax upon the rate- 
payers in Detroit which was not levied proportionately upon 
other ratepayers in other comparable cities.” 
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Even if the Commission feels bound 
by the Galveston and Georgia cases 
to allow a return sufficiently high 
enough to pay the normal and surtax 
rate of 40 per cent, there is no justifi- 
cation, legal or equitable, for including 
in a fair return enough money to pay 
for excess profits taxes at the rate of 
81 per cent.? 


or example, if the commission 

found that a rate of return before 
income taxes of 10 per cent were fair 
and reasonable, this would be equiva- 
lent to allowing a 6 per cent return 
after inclusion of the normal and sur- 
taxes aS an operating expense. Upon 
this determination the commission will 
then have performed its legal obliga- 
tion to regulate rates. If then the Fed- 
eral government deems that the return 
allowed by the commission is still too 
high and a portion of this return is ex- 
cessive during war times, Congress 
through its tax powers can further re- 
duce the return from, say, 6 per cent, 
to 4 per cent. However, it is Congress 
who reduces the return and not the 
commission. And the commission’s rate 
of return should not be set aside by 
courts merely because Congress re- 
duces this rate of return below the rates 
set by the commission by the operation 
of its excess profits taxes. 

If regulatory commissions who re- 
fuse to be bound by the congressional 
determination of excess profits, do not 
wish to abdicate completely their power 


1 (See: All American Rate Order of the 
FCC of Docket No. 6046, June 22, 1943, 
50 PUR(NS) 468). 


to reduce rates, they must of necessity 
act independent of the excess profits 
tax law. It is easier to see this point 
if the excess profits tax law were raised 
to 100 per cent as it is in Canada and 
Great Britain. What happens to regu- 
lation if 100 per cent tax on excess 
earnings is allowed as an operating 
expense before the regulatory commis- 
sion determines if any excess earnings 
exist ? 
The question answers itself. 


XN the 1943 war conference of the 
regulatory commissions, the Na- 
tionai Association of Railroad and 
Utilities Commissioners censored the 
Federal agencies for encroachment 
upon their state regulatory powers. If 
the state regulatory commissions are so 
jealous of their powers to regulate util- 
ity rates, in the public interest they 
should exercise those powers. 

The city of Detroit found itself in 
the unenvious position of being denied 
rate reductions because the Michigan 
Public Service Commission claims that 
it has no statutory power to fix reason- 
able rates before Congress first deter- 
mines that the rates are excessive and 
levies a confiscatory tax thereon. There 
were two ways open which could pre- 
vent the ratepayers of Detroit from 
paying huge excess profits taxes to the 
Federal government through utility 
rates: One was by public ownership 
which would eliminate all income and 
excess profits taxes; and the other by 
local excise tax which would siphon off 
part of the excess profits. Detroit has 
chosen the latter method. 








Public Opinion, We May Be 
Sure, Has a Fine Future! 


And that being so, it will, in the belief of the author, 
take care of the rest of the rights and problems of 
the postwar period that many are worrying about. 


By RAYMOND S. TOMPKINS 


ES, public opinion has a fine fu- 
ture, and it is about time the 


American people reassured them- 
selves about it. 

For if there is an American living 
and in possession of his senses who has 
not felt in his bones the tightening of 
a kind of grip upon him and his liber- 
ties, it would be interesting to hear who 
he is. Leaving out war-time controls, 
which every sensible citizen under- 
stands, there remains this fear of con- 
tinued and increasing repression. The 
air is full of doubts about the future 
of the country even after victory. Busi- 
nessmen fear the collapse of “free en- 
terprise.”’ Public utility men hear again 
faintly the rattling of the chains of the 
ghost of government ownership. Labor 
organizers reach for more power. Some 
think we will all be subjugated by the 
Russians, others by the Chinese, others 
by the colored brother. Centralization 
is on the increase, states’ rights are 
evaporating, the whole show is being 
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run from Washington, the Constitu- 
tion is out the window. 

On this dark horizon the faint spot 
of sunshine, no bigger (let us say for 
the sake of the metaphor) than a 
man’s epiglottis, is our continued and 
untrammeled right to the free exercise 
of public opinion. It is a pleasant and 
reassuring sight like the sight of a 
far-off oasis to a thirsty traveler in the 
desert. And it is not a mirage. 

From some quarters all this will be 
greeted with hoots of derision. There 
is a viewpoint (happily not yet wide- 
spread) that anybody who ‘still puts 
any faith and trust in what an eminent 
but cynical statesman once called “the 
great rancid public,” ought not to be 
concerning himself with great. affairs 
but should be playing with paper dolls. 

The viewpoint of these people is not 
without some justification. The events 
which they believe justify it could very 
easily be set forth in language similar 
to that used by Thomas Jefferson in 
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the Declaration of Independence, when gling, the corruption of the American 
he listed the outrages perpetrated character and the weakening of the 


: . . American conscience has been deliber- 
against the American colonists by the ately sotight; while the program: de- 


King of Great Britain. scribed as “Tax, tax; spend, spend; 

“The history of the present King elect, elect!” has been pursued for the 
of Great Britain,’ wrote Mr. Jeffer- purpose of destroying our democratic 
son, “is a history of repeated injuries System and introducing German Na- 
and usurpations all having in direct ob- tional Socialism in its place. 


; That these and other projects ruin- 
ject the establishment of an absolute ous to the liberties of free Americans, 


tyranny over these states. To prove this all begun in a period of economic de- 
let facts be submitted to a candid pression, have been intensified during 
world.” the war which has been used as a cloak 
and an excuse for extending and per- 
petuating them. 

p= the form of Mr. Jeffer- 

son’s famous essay, this in part 
might be said of the present situation A” so on. Jefferson had eighteen 
so discouraging to so many: paragraphs in his list of “in- 
Thatta Comatiiiion “hes. teen juries and usurpations” charged to 
flouted again and again, and when a King George the Third. A complete 
resisting Supreme Court of the United list of those charged to current Ameri- 
States has defended this charter of can leadership would include at least 
our liberties, the court has been shat many, possibly more. Jefferson’s 


“packed” against it. : 
That the right of our states to order Declaration of Independence expressed 


their own affairs and those of their the weight of American public opinion 
own citizens has been denied and their in his day. Does the above list express 
authority usurped by the Federal gov- the weight of public opinion in our 
ernment. day? Possibly it is too early yet to tell. 


That business and industry always . ne f ; : 
classed as entirely intrastate and un- But public opinion will decide the is- 


der regulation by state authorities has, SU€S One way or the other sooner or 
in outrageous disregard of common later. For even in this list of “tyran- 
sense, been declared to be in “inter- nies” it is not possible to include a Fed- 
state commerce” and subject to Fed- era} government curb on the formation 


thal de siete of employers to hire 9° expression of public opinion. That, 


whom they please and of workers to $0 far, is still free except for the tem- 
work for whom they please have been porary curbs required by war. 

subjected to the dictation of private But permanent curbs are feared? 
professional organizers who have not Trye, and there are Americans watch- 


in their turn been required to assume _; ws » 
any responsibility for the money they 18 and waiting for them as suspicious 


handle or the orders they give. ly and sensitively as graveyard rabbits, 
That private property has been ready to scream aloud at the first overt 

seized by the government and with- act. 

held for the purpose of forcing its The first encouraging sign is the fact 


owners to yield to the demands of pri- : 
vate professional organizers. that the screaming has already begun. 


That by subsidies, social security For some the election upset in Ken- 
schemes, Blue Eagles, and boondog- tucky will be proof enough. The fight 
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against food subsidies is another, voic- 
ing the suspicion that the purpose of 
government subsidies is to buy Ameri- 
can public opinion favorable to govern- 
ment controls. Public opinion cannot 
be blackjacked as in Germany, but it 
can be bribed into conforming to the 
desires of the master planners, because 
the latter desire only everybody’s wel- 
fare which they promote by paying 
everybody regularly a sum of money 
from the Federal Treasury. That, at 
any rate, is the notion. A powerful seg- 
ment of public opinion was thorough- 
ly aroused about it. 


fears sample is the fight of the 
Associated Press against a gov- 
ernment suit to dissolve or reorganize 
it. There is plenty of suspicion amongst 
journalists that this is a first step in a 
Federal government program of con- 
trol of the newspapers. 

In the curtailment of the supply of 
newsprint others profess to see a coon 
in the wood-pulp pile. 

Government advertising for news- 
papers is another object of suspicion. 
Newspaper editors and publishers have 
been battling about that for two or 
three years. The United States Senate 
approved a plan to spend up to $15,- 
000,000 a year of Federal funds on war 
bond advertising in small newspapers. 


Many journalists opposed it with great 
violence. A resolution placed before 
the American Society of Newspaper 
Editors stated that “acceptance by the 
newspapers of government money 
might be a first step toward threaten- 
ing the independence of the American 
press and leading it toward such a con- 
dition as engulfed the subsidized press 
of France”; and added: 


“Be It RESOLveD: That the Ameri- 
can Society of Newspaper Editors is 
unalterably opposed to any govern- 
mental policy which may be construed 
or has resemblance to a war-time sub- 
sidy of the American press, since such 
a policy might gravely endanger the 
news and editorial integrity of news- 
papers.” 

But a few publishers and most ad- 
vertising men favored government ad- 
vertising. The editors’ indignant reso- 
lution got tabled despite William Al- 
len White’s dismayed cry that gov- 
ernment-paid newspaper advertising 
would “put the finger, the dirty finger 
on us.” However, the whole American 
press subsidy plot was scotched when 
the Secretary of the Treasury testified 
it would not promote the sale of war 
bonds, and the House Ways and Means 
Committee tabled the whole business. 


Re another vantage point scien- 
tific men gaze in the direction of 


e 


$15,000,000 a year of Federal funds on war bond advertising 


q “Tue United States Senate approved a plan to spend up to 


in small newspapers. Many journalists opposed it with great 
violence. A resolution placed before the American Society of 
Newspaper Editors stated that ‘acceptance by the newspapers 
of government money might be a first step toward threatening 
the independence of the American press and leading it toward 
such a condition as engulfed the subsidized press of 


a 
. 


France’. . 
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the great, sprawling field of public 
opinion and itch to get into it with their 
excavating tools, divining rods, and 
microscopes. Some are already at work 
and are fascinated with what they find. 

There was one government bureau 
called “The Bureau of Intelligence.” 
It was a part of the Office of War In- 
formation under Elmer Davis. As de- 
scribed by a former Washington cor- 
respondent who became an editorial 
assistant in this office, the Bureau of 
Intelligence “(1) studied OWI’s audi- 
ence in order to suggest the types of 
informational material which will be 
most effective; (2) appraised popular 
confidence and satisfaction respecting 
the government’s conduct of the war, 
seeking to define the nature, causes, 
and extent of criticism; (3) analyzed 
the basic attitudes of the American 
people toward the war—their hopes 
and misgivings, their predilections and 
prejudices, their identification with the 
common cause.” Not unlike an outline 
for studying some rare fever. 

Recently also the psychiatrists went 
to work on public opinion. They didn’t 
call it that, but it came to the same 
thing. The National Committee for 
Mental Hygiene met in New York and 
it called on psychiatrists to help the 
postwar world achieve perfection by 
finding a better method than the pres- 
ent ones for selecting “leaders of the 
people.” In the United States, of 
course, this is done by voting: The lead- 
ers selected by the ballot in the United 
States are the men who, in the public’s 
opinion, are best qualified for the jobs. 
But the Mental Hygiene experts ap- 
parently are not satisfied with this. 
They say current methods of selecting 
leaders (and they doubtless meant in 
other countries as well as our own) do 


not prevent “ambitious moral morons 
and other unqualified individuals from 
acquiring positions of influence and 
power,’ and some better methods 
should be devised, possibly preélection 
psychiatric tests, for candidates or 
voters or both. 


Poni public enemies than gang- 
sters and racketeers, said Dr. 
Nolan D, C. Lewis, director of the 
New York State Psychiatric Institute 
and Hospital at this New York meet- 
ing, are abnormal fears, worry, bore- 
dom, indecision, sense of inferiority, 
and oversensitivity. Since the people 
suffering from these troubles are the 
ones who make up public opinion in 
these United States it would follow 
that we are getting some pretty cock- 
eyed public opinion. How much better 
it would be to have a public opinion 
pure and undefiled ! That was the view- 
point of the psychiatrists, whose rem- 
edy, of course, was more and better 
psychiatry. 

Or possibly people are just “mis- 
led.” This viewpoint is held, not by a 
scientific man, but by a member of Con- 
gress, the Honorable Will Rogers, Jr. 
(D., Cal.), who recently expressed the 
belief that the public’s opinion of mem- 
bers of Congress might be improved 
if visitors were not permitted to sit in 
the galleries and watch Congress in 
session. Actually, Representative Rog- 
ers is reported in the newspapers to 
have said, Congress is comprised of 
“the most intelligent and high-type men 
of any similar body in the world,” but 
when seen from the House or Senate 
galleries they don’t look so hot. Bar- 
ring people from the galleries was just 
a suggestion; nobody seems to have 
pursued it. 


163 FEB. 3, 1944 





PUBLIC UTILITIES FORTNIGHTLY 





People Who Make Up Public Opinion 


74 AP tebe public enemies than gangsters and racketeers ... are 

abnormal fears, worry, boredom, indecision, sense of in- 

feriority, and oversensitivity. Since the people suffering from these 

troubles are the ones who make up public opinion in these United 

States it would follow that we are getting some pretty cockeyed 
public opinion.” 





Probably nobody will. As a matter 
of fact the American people are as 
suspicious of scientific probing of their 
opinions as they are of political schemes 
to buy their support with their own 
money. Accustomed to tossing off an 
opinion with every glass of beer or 
ginger ale, they are as likely to be do- 
ing this when suffering from boredom, 
oversensitivity, worry, or just a pain in 
the neck, as they are when feeling tip- 
top. As a matter of fact, more likely, 
because it is when an American feels 
lousiest that he is most likely to want 
to get an opinion off his chest, and 
publicly. 


ki Americans any tinkering with 
the public opinion processes is 
likely to smack of the Gestapo. What, 
they ask, is behind this distaste in some 
quarters for letting public opinion 
alone? Why, for instance, should the 
government “analyze people’s predilec- 
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tions and prejudices” as a doctor would 
analyze their blood pressure, in the 
fashion pursued by the OWI’s Bureau 
of Intelligence? The notion was so 
alarming to Congress that this bureau 
was quickly scrapped. 

Why, they ask again, do we have 
“public opinion samplers,” trying to 
capture and imprison the end-product 
of our crossroads cracker-barrel con- 
versations (which is what public opin- 
ion comes down to in America), and 
bottle it, weigh it, test it like serum 
from a guinea pig, for the purpose (ap- 
parently) of molding it closer to some- 
body’s heart’s desire? Why should 
public opinion be measured and assayed 
at all; if it is going to be measured, 
is it next going to be controlled? 

Hence few efforts to gag the press, 
or to muffle the radio, or to catch, bot- 
tle, sample, and test public opinion, or 
to work any shenanigan of any kind 
on free, untrammeled public expres- 
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sion, ever get to first base without a 
great public hue and cry. If the ensuing 
exposure puts them out of business, 
they usually deserve to be put out of 
business. 

The death of the press-gag plot de- 
vised by our own government in the 
spring of 1943, for the United Nations 
Conference on Food and Agriculture 
at Hot Springs, Virginia, is one case in 
point. Another more recent was the re- 
ported effort by the Ambassador of our 
Soviet Allies, Andrei Gromyko, to 
have newspaper men barred from 
covering the council of the United Na- 
tions Relief and Rehabilitation Admin- 
istration. True, a few hours after the 
correspondents got the report of this 
scheme a member of the Soviet dele- 
gation to the council denied it; but 
whether the story was correct or not 
it took only a prompt disclosure of all 
the details to knock the scheme into a 
cocked hat. 


| Fagg it is still too early to give 
up hope that the courts have lost 
interest in “freedom of the press’”— 
the state courts at any rate—well, any- 
way, one state court. Late in Novern- 
ber there was a dispatch from Talla- 
hassee, Florida, stating that the Florida 
Supreme Court had ruled that a city 
of Tampa license tax against news- 
papers, based on volume of circulation, 
was unconstitutional because it im- 
paired freedom of the press. 

Is there any “postwar planning” 
concerning public opinion in Amer- 
ica? There is, indeed, most of it in the 
direction of preserving its freedom. 
Even the government’s Office of Cen- 
sorship, with the war far from ended, 
recently urged the newspapers to print 
more war news, offered to help them 
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gather it, and stated publicly, through 
Byron Price, the director, that plans 
for complete termination of the cen- 
sorship are already in course of prepa- 
ration, to be put into effect “the minute 
the shooting ends.” Mr. Price did 
sound one dismaying note. He said he 
imagined some government depart- 
ments would want to retain some cen- 
sorship after the war. Doubtless, since 
the press-gag instinct dies hard in those 
who harbor it ; and there are many who 
do, including men in government who 
cannot remember in a pinch that their 
business is the business of the public. 

A fifth “freedom” to be added to the 
famous four—that of “information 
everywhere in the world,” has been 
suggested by Gardner Cowles, Jr., of 
the Des Moines Register, former do- 
mestic director of the OWI. Insistence 
upon making world-wide press free- 
dom the subject of a clause in the com- 
ing peace treaty is put forward by Kent 
Cooper, executive director of the Asso- 
ciated Press, whose argument is that 
public opinion will surely outlaw war 
if a successful crusade is conducted for 
international guaranties which will 
produce universal dissemination of the 
truth. 


O F course, when you speak of “post- 
war planning for public opinion,” 
you must not forget that virtually every 
freeborn American with the power of 
articulation is planning to go to work 
on the opinions of every other free- 
born American, if only to get him to 
buy something. “The minute the shoot- 
ing ends,” as Byron Price put it, may 
be the signal for the ending of govern- 
ment censorship, but in respect to the 
general business of “public opinion 
molding,” as the average citizen knows 
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it, it will be the signal for beginning 
one of the greatest revivals of “public 
opinion molding” ever known in our 
history. 

Thousands are getting ready for it. 
Some government brain-trusters are 
already resigning to get aboard the or- 
ganized labor bandwagon. Some labor 
organizers are resigning to get aboard 
the private enterprise bandwagon. King 
Carol of Rumania has signed up a pub- 
lic relations counsel who, the news- 
papers say, has “‘put the King on the 
cuff” for his $25,000 fee for improving 
the public’s opinion about Carol. A na- 
tional council of churches appeals to 
molders of public opinion to get busy 
on a program to “raise sex standards,” 
or at least keep them from going any 
lower. American factories, while re- 
tooling to produce every kind of peace- 
time contrivance from sport planes to 
bobby pins, will also be retooling their 
advertising plans for gigantic pro- 
grams of persuasion. The fight for all 
varieties of isolationism and all varie- 
ties of internationalism will be going 
on full blast for years to come. Vice 
President Wallace has already begun 
slinging mud at the railroads. Politi- 
cians, reformers, salesmen, educators, 
forward-lookers, backward-lookers, all 
will be in there punching, and for one 
purpose only—to arouse or convert or 
change or crystallize public opinion. 


I: this not an appalling prospect? 
This observer’s answer would be 
no. This is just democracy—a fright- 
ful business to totalitarians, but to 
lovers of freedom, as born and brought 
up in the United States for 200 years, 
one of the most beautiful pictures in 
the world. Americans are trained to 


take this kind of punishment and like 
it. Suckers for claptrap and boloney, 
yes, but hardly more than once. Prac- 
ticed at taking his propaganda straight, 
expert at ducking, bobbing, and weay- 
ing, and particularly good at rolling 
with the punch and at bicycling back- 
ward around the ring when the hay- 
makers come close, the American citi- 
zen so far outclasses his unpracticed 
totalitarian counterpart at the art of 
smelling out the truth that there is just 
no comparison. He will conquer the 
poor misguided totalitarian in the war 
as a result of this superiority. But also 
during a war he gets a little out of prac- 
tice because he has to suppress some of 
his curious individualistic notions and 
do a little public opinion goose-stepping 
for the common good. During this par- 
ticular war he is having to do more of 
it than ever before; but in the push- 
ing around he has been getting this 
time he has detected the fine Italian 
hand of many a man more interested 
in promoting some selfish interest or 
perpetuating some governmental ar- 
rogance than in simply getting success- 
fully through with the war. So the citi- 
zen will be more than ordinarily glad 
when this goose-stepping is over. He 
will heave a great sigh of relief. What- 
ever he has kept bottled up will come 
pouring freely forth. This will include 
his opinions about everything and 
everybody. 

That is why it seems safe to predict 
that we can safely worry a little less 
than we are doing about the future of 
this, that, or the other of our rights and 
privileges because we know we need not 
worry about our public opinion. Public 
opinion has a fine future, and that will 
take care of the rest. 
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OUT OF 
THE MAIL BAG 


Further Thoughts on TVA 


EGARDING the article on the TVA’s firm 

foundation [December 23, 1943, issue], I 
am inclined to ask if this is a private fight or 
if anybody can get in. There are about four 
places in the article where as a utility analyst 
I would like to take issue. 

On page 801 the author uses a maximum 
interest rate of 2 per cent as a charge on 
TVA’s investment. Should not the long-term 
rate of taxable U. S. government bonds be 
used, applying over the period during which 
the TVA properties were mainly built? This 
is the rate the government had to pay to raise 
the eave; § The average rate on all U. S. gov- 
ernment bonds maturing in over twelve years 
during the years 1933-38 was about 2.85 per 
cent, and this should be raised since these 
bonds were mainly tax free and the lender re- 
ceived some part of his return in the form of 
tax exemption. Therefore, I think a rate of 
at least 3 per cent should be used. This, of 
course, bears no relation to the rate private 
utilities must pay to raise-capital. 

On page 802 he states that the amount of 
local taxes paid by TVA on property taken 
over exceeded the amount paid while this 
property was in private hands. No reference 
is made to the local taxes, if any, paid by 
property constructed by TVA. No doubt the 
bulk of TVA property was constructed by the 
authority and not purchased. The pertinent 
question, therefore, is, “How do local taxes 
paid on all TVA property devoted to power 
use compare with what these taxes would be 
if this property was in private hands?” 

On the matter of Federal taxes the writer 
seems evasive and uses some rather unclear 
logic. He seeks to make the same earnings of 
TVA serve several purposes—that of the re- 
turn on investment, the amortization of that 
investment, and the equivalent of Federal in- 
come taxes paid by private utilities. A private 
utility, of course, could not get away with this. 
It must use this money for different purposes. 
It must pay different dollars to investors and 
for taxes, and all of these dollars represent 
costs of doing business. If a dollar of earnings 
is taken in taxes, it cannot be used in satis- 
faction of the return promised investors, re- 
gardless of the mechanical process through 
which taxes are levied. 

It just seems to me that the most straight- 


167 


forward and, in the long run, the most effec- 
tive attitude for a defender of TVA to take 
would be to admit candidly that it operates in 
an entirely different financial climate from that 
of the private utilities and that its costs of do- 
ing business are in no way comparable to 
theirs. This should be clear to any intelligent 
child who knows how to add and subtract. 
Therefore, rate comparisons between the TVA 
and private utilities are entirely improper. 


pon utilities must now pay a total tax bill 
averaging 25 per cent of their gross, or 
from 34 per cent of their property investment 
upward; and if they are to continue to attract 
capital, they must earn “in addition” a mini- 
mum of 5 per cent at least on their property 
investment. In 1942 Washington Water Power, 
which is a private utility generating its energy 
entirely by hydro, paid total taxes equal to 
3.80 per cent of its property account ; and Pub- 
lic Service Electric & Gas, which generates by 
steam, paid total taxes equal to 7.6 per cent of 
its electric and gas property account. 

has an admitted investment in power 
facilities of over $352,000,000. If a private 
utility would pay taxes equivalent to 34 per 
cent of this plus a 5 per cent return on its in- 
vestment, which would be necessary if it was 
to be considered even moderately successful in 
its field, this would total 84 per cent. Applied 
to TVA’s investment, this would be close to 
$30,000,000, or over twice the actual earnings 
in the best year yet, which was the war boom 
year 1943, Such earnings would be after all 
operating expenses and depreciation, No 
amount of special pleading will change these 
essential facts. 

If we deduct the thirteen million odd dollars 
earned by TVA in 1943 from the above com- 
puted $30,000,000 we get a difference of $17,- 
000,000, which is far more than the alleged 
savings totaling $10,000,000 of TVA mentioned 
on page 802. 

It is not entirely clear as to whether TVA 
earnings in the last fiscal year, of $13,149,000, 
are after the payment of local tax equivalent 
or not. Even if they are after such payment, 
the conclusions to a drawn from the above 
comparison would not be materially changed. 

It is a fact, I believe, that the municipal 
electric systems purchasing power from TVA 
have shown quite satisfactory earnings after 
payment of debt service. To complete the pic- 
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ture, however, it should be stated that these 
systems pay taxes equivalent to only 6 per 
cent or 7 per cent of gross as compared with 
around 25 per cent for private utilities. Also, 
due to the tax-exempt nature of the securities 
which they have issued, they have been able 
to finance at very much lower rates of interest 
than would otherwise be the case and their 
fixed charges are correspondingly low. 


—F. J. McDrarmip, 
Manager, Investment Research Department, 
The Lincoln National Life Insurance 
Company. 


e 


A Bouquet for Mr. Fitts 


M‘*z I compliment your contributor, Mr. 
Fitts, on a small matter, but one which 
is quite an obsession with me? I refer to his 
article “TVA’s Firm Foundation,” issue of 
December 23, 1943, wherein (page 799) he 
chides the TVA critic, Mr. Whitlow, for at- 
tributing language to the Supreme Court which 
was never uttered by that tribunal. Of course, 
Mr. Whitlow was merely paraphrasing the 
gist of the court’s language without real vio- 
lence to its true purport and Mr. Fitts, recog- 
nizing this, makes no great point of it. 

But speaking for myself, I find that lawyers 
and laymen alike are too often prone to pick 
up (inadvertently, no doubt) a digest or head- 
note or paragraph from counsel’s brief, or even 


a passage per argumentum, and confuse it with 
the court’s own language in conclusion. It is a 
relief to find an occasional legal scholar who 
really reads through these decisions carefully 
and repeatedly—as dull as some of them are— 
and remembers exactly what he has read. 
L’exactitude, c’est Vesprit de Verudition! 


—Hiarry DAty, 
Bethesda, M. aryland. 


e 


States Using the Uniform 
Classification of Accounts 


De the past few weeks, several requests 
have been received from readers who want 
information regarding the number of state 
regulatory commissions which have adopted the 
uniform classification of accounts for gas and 
electric utilities—either in the form recom- 
mended by the National Association of Rail- 
road and Utilities Commissioners or in the 
form adopted by the Federal Power Commis- 
sion, The following is a list of the states con- 
taining this information, as published in a bul- 
letin of the National Association of Railroad 
and Utilities Commissioners during 1943. (The 
abbreviations in the following table are 
“NARUC” for the National Association sys- 
tem, and “FPC” for the Federal Power Com- 
mission system.) 


State 

Ala. RUC 

PIE: ie cise NARUC. (1904) 

Ark, Own system for elec., 
gas not yet adopted. 

“: Seep ahe a Modified FPC 

; NARUC 

. ..--Modified NARUC 

Ur sigten v die No commission 

DO aes de bie oe bie Modified FPC 


aus wetcas No jurisdiction 
NARUC 


FPC for elec., 

NARUC for gas 
| Modified NARUC 
i NARUC 
No jurisdiction 
Mon {3<6.55; FPC (optional) 
Commission form for 


S' eer Used 


gas 

Ky. ....FPC form for larger 
elec. Commission’s own 
form for smaller com- 
panies 
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State System Used 


Lie eas ds NARUC (1924) 
Maine ....Modified NARUC 
Md. ..FPC for elec. NARUC 
for gas 
ict i re Own form 
Mich. .4...s.00¢seseeee FPC 
.No jurisdiction over 
" elec. and gas 
Miss, ...No jurisdiction over 
elec. and gas 
Moss 8 FPC for elec., own 
form for gas 


Neb. "....No jurisdiction over 
elec. and gas 


State System Used 

Oe ene a NARUC for gas 

Modified NARUC for 

elec. 

. Modified FPC for elec. 

Modified NARUC for 

gas 

Wd, i. pee ce eae Own form 

Gy Ce ica cree NARUC 

S. D,. ...No — over 
elec. and g 

Tenn. Either NARUC or FPC 

Texas ..No jurisdiction over 
elec. and gas 

Utah 


Vt. ....Elec. companies (A, 
B, C, and D) use FPC 
form; other elec., 
gas cos. use NARUC 

af Saar Modified NARUC 

NARUC 


Pacc; 


. ...+-Modified NARUC 
..Own form being pre- 
pared 





Wire and Wireless 
Communication 


O N January 13th President Roosevelt 
sent to the Senate the nomination 
of Ewell K. Jett, chief engineer of the 
FCC, to fill the vacancy left last July 1st 
when the term of George Henry Payne, 
Republican, expired. An inquiry was 
demanded by Senator Moore (Repub- 
lican, Oklahoma) into the question of 
whether the appointment of Mr. Jett 
would be a violation of the terms of the 
Communications Act. That statute pre- 
cludes the appointment of more than 
four members of the same political party. 
There are now four Democrats serving 
on the commission, 

The statute does not require that the 
remaining three members of the commis- 
sion should be of the same minority 
party, although such had been the situa- 
tion up to the time Commissioner Payne’s 
term expired. (Commissioners Case and 
Wakefield are the other accredited Re- 
publicans on the commission.) 

Mr. Jett’s political affiliations, if any, 
were not immediately made known, al- 
though it was generally believed that he 
is an independent, not affiliated with any 
political party. His home and presum- 
ably his voting residence are in Maryland 
where it is not necessary to declare polit- 
ical affiliation upon registering for the 
right to vote. 

Born in Baltimore in 1893, Mr. Jett 
was educated in U. S. naval schools, 
serving as a radio technician and en- 
sign during and subsequent to World 
War I. He retired from active service 
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in 1929 to become assistant chief en- 
gineer of the old Federal Radio Com- 
mission. He succeeded Commissioner 
T. A. M. Craven to his present post as 
chief engineer of the FCC when Craven 
was named a member thereof by Presi- 
dent Roosevelt in 1937. 


*x* * * * 


C= James L. Fly of the Fed- 
eral Communications Commission 
will be questioned by the House FCC in- 
vestigating committee on an alleged at- 
tempt to restrain some House committee 
witnesses by use of a White House com- 
munication, Representative Clarence F. 
Lea (Democrat, California) said recent- 
ly. 
Lea said FCC Commissioner T. A. M. 
Craven testified before the committee 
that prior to his appearance before the 
House group Fly showed him a copy of 
a letter from the President expressing 
disapproval of the testimony of Rear 
Admiral Joseph Redman, chief of Navy 
communications. 

Redman had criticized the FCC’s in- 
telligence division and its foreign broad- 
cast monitoring services, and the White 
House had requested a copy of his testi- 
mony for examination last summer, Lea 
said: He said Craven testified that the 
letter shown him by Fly indicated the 
White House regarded Redman’s re- 
marks as “disloyal.” Representative Lea 
denied any knowledge of published re- 
ports that the President had recom- 
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mended Admiral Redman’s replacement. 

The House committee chairman said 
Fly, when he is called before the com- 
mittee in the near future, would be ques- 
tioned on the letter and his use of it, and 
asked to produce a copy if it is still in 
existence. 

Lea said the committee would look 
into reports that Rear Admiral Stanford 
C. Hooper, another communications of- 
ficer, was transferred from his post in 
1942 following a policy clash with Fly. 


* * *K * 


HE War Labor Board on January 

15th outlined a formula for settling 
one of the toughest of jurisdictional 
labor disputes—who should install tele- 
phone wires in new construction proj- 
ects, the employees of the telephone com- 
pany involved, or the members of the 
AFL International Brotherhood of Elec- 
trical Workers, employed by the con- 
tractor to do other electrical work. 

Under the WLB ruling, the question 
which is continually arising in many 
parts of the country should be deter- 
mined on the basis of practice in the 
particular area involved, preferably by 
an impartial arbitrator. 

The board made the ruling in a deci- 
sion ordering its Dallas, Texas, regional 
board to appoint an arbitrator to review 
the dispute involving the construction of 
two war plants in Lake Charles, Louisi- 
ana, one a refinery to produce high- 
octane gasoline and a synthetic rubber 
ingredient, the other a synthetic rubber 
pjant. 

The regional board had awarded the 
work to the telephone company em- 
ployees who are unorganized, and the 
IBEW, supported by the Building 
Trades Wage Adjustment Board, an- 
other WLB unit, appealed. The national 
board found that the regional board had 
failed to consider local custom in mak- 
ing its decision. 

Labor members dissented on the 
ground that the contractor had agreed 
to employ only union labor. The indus- 
try members, in a concurring opinion, 
stated that they approved of the general 
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principle enunciated by the board, but 
felt that the regional board decision 
should have been allowed to stand. 


* * * * 


 Pemmtmeaa of FM (high frequency) 
broadcasting, television, and facsim- 
ile is expected to be rapid after the war. 
Growth of these various types of serv- 
ices will bring questions whether there 
will be enough frequencies to accom- 
modate all of them. This problem was 
discussed recently by E. K. Jett, chief 
engineer of the Federal Communications 
Commission, before the Senate Inter- 
state Commerce Committee in connection 
with the White-Wheeler radio bill. He 
said: 

It is true, of course, that after the war we 
will have a much larger usable spectrum 
than we had before the war. And engineers, 
pointing to these new frequencies, can make 
a very plausible case for the view that there 
will hereafter be more, than enough fre- 
quencies to go around. But that apparent 
roominess ceases to look so encouraging 
when we consider the vast number of chan- 
nels that will be required for 500,000 air- 
planes, a 4-ocean Navy, a huge Army com- 
munications system, police radio, harbor 
radio, FM, facsimile, etc., and when you 
consider also the demands of television, 
which requires a channel at least 6,000 kilo- 
cycles wide, or wide enough for 100 or more 
standard-width communication channels. 
In view of these vast new demands, how 
can we be sure that, when all the claims are 
added up, there will be channels enough to 
satisfy everybody? 


However, Mr. Jett believed that “if 
we do a reasonably good planning job 
now, there will be room for at least the 
minimum frequency requirements of all 
legitimate radio services.” 

It is certain, he added, that fre- 
quencies now assigned to FM, facsimile, 
and television broadcasting will prove to 
be entirely satisfactory and he cited in- 
terference problems which have been un- 
covered. In television, Mr. Jett stated, 
the allocation problem is an important 
one because it is known that the present 
18 channels governing this service are 
inadequate for an’ efficient nation-wide 
competitive system of broadcasting of 
this type. He felt there should be at least 
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twice this number of channels. Mr. Jett 
also held that there should at least be 
twice the forty channels available for 
FM broadcasting. 


eens for the necessary relay 
channels for network programs is 
also necessary in considering postwar 
broadcasting services. Mr. Jett said he 
understood that there has been a con- 
siderable advance since Pearl Harbor in 
developing frequencies above 300,000 
kilocycles for the distribution of such 
programs and that the same networks 
may just as easily carry telegraph and 
telephone messages and compete with 
the services now furnished by wire car- 
riers. Major questions of policy are in- 
volved in this situation which may re- 
quire amendment of the Communications 
Act. 

“There is no reason,” he said, “why 
this nation-wide network should not also 
carry network programs for standard 
broadcasting, FM, facsimile, and private 
telegraph and telephone circuits for the 
press, stock brokers, and agencies that 
usually lease private wire facilities.” 

He raised several questions in con- 
nection with this, including the matter 
of who should be granted the privilege 
of operating this system. There is also 
the question of whether it should be 
competitive with the telephone and tele- 
graph companies “which now operate as 
monopolies in their respective fields.” 

Mr, Jett recalled predictions that these 
radio networks will be extended inter- 
nationally to carry television and aural 
programs and messages all over the 
world. He said technical considerations 
should not be overlooked in planning do- 
mestic services, although it is fairly cer- 
tain that such networks will not be ex- 
tended beyond the Western Hemisphere 
or even to South America for some 
time to come. He saw advantages in al- 
locating the same frequency bands to 
television service on an international 
basis, and also in adopting international 
standards for both program broadcast- 
ing and network relay systems. Such 
action is necessary to assure the setting 


171 


aside of common bands of frequencies 
for maritime and air navigational aids. 
Different bands and technical standards 
in different parts of the world would 
present some serious obstacles to the sale 
of apparatus and program exchange. 

It has been estimated by General Elec- 
tric engineers that there will be 500 FM 
stations in operation in the United States 
within five years after the war, com- 
pared to about 50 now. They believe that 
frequency modulation stations will even- 
tually supplant all local and most of the 
regional stations and some of the high- 
power AM stations. However, other au- 
thorities contend that FM is only a sup- 
plement service and that the large net- 
works will continue to use AM. 


* * * * 


ff Booe War Production Board’s op- 
erating telephone company restric- 
tion order U-2 has undergone another 
revision by the communications division 
of the Office of War Utilities. The re- 
vised order was released on January 20th. 

The principal purpose of the revision 
was to relax the earlier restrictions in an 
orderly manner to permit more generous 
use of copper and other increased crit- 
ical supplies as they become relatively 
more available. 


* * KX * 


iy a reported reversal of policy, the 
FCC on January 13th dismissed its 
newspaper divorcement project by unan- 
imous vote, leaving the way open for 
newspapers to participate in all licensed 
radio activities, with applications to be 
considered on their individual merits, 

Ending the uncertainty that has pre- 
vailed since March, 1941, when the pro- 
ceedings were begun, the commission is- 
sued a simple “public notice” or news 
release stating that it had decided not 
to adopt “any general rule” with respect 
to newspaper ownership. Previously, it 
had tentatively decided to consider news- 
paper ownership as “an element,” among 
others, in processing applications for 
facilities. 
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Calendar Year Earnings Will 
Reflect Tax Adjustments 


i is unfortunate that the utility com- 
panies were kept waiting so long by 
Congress in 1942 before the final deci- 
sion was reached regarding the income 
tax rate. Many utilities had been accru- 
ing at a 45 per cent rate as provided in 
the House bill. When the Senate version 
of 40 per cent prevailed in October, these 
companies had to credit earnings with 
the amount of the nine months’ over- 
accrual, in the last three months. This 
has thrown out of line the interim 1943 
statements. The reports for the twelve 
months ended September 30th included 
the last quarter of 1942, in which the 
special credit had been entered, and in 
many instances made a very good com- 
parison with the previous twelve months’ 
period which included nine months of 
overaccruals. All this will be corrected 
in the calendar year reports, which will 
be forthcoming in the next few weeks. 

With taxes such an important factor 
in net income, it is unfortunate that the 
proper method of treatirig income taxes 
did not receive greater attention. Com- 
panies like Consolidated Edison and 
Houston Lighting, which in their Sep- 
tember reports showed excellent gains 
over last year (20 per cent and 33 
per cent, respectively), will report 
much smaller gains for the calendar 
_year as contrasted with 1942. The same 
' results are reflected in the Federal Power 
Commission’s bulletins of revenues and 
income of A and B electric utilities. The 
figures for the twelve months ended No- 
vember are summarized in the table 


on page 173, Taxes for that period 
showed an increase of 9.1 per cent as 
compared with a gain of only 6.7 per 
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Comment 


By OWEN ELY 


cent in the twelve months ended Sep- 
tember 30th. For the month of Novem- 
ber alone, taxes were 13 per cent higher 
than a year ago. 

It is to be hoped that Congress will not 
again keep the industry guessing for so 
long a period of time regarding retroac- 
tive tax changes. It is also unfortunate 
that the utility companies were unable to 
devise some method of eliminating the 
unfortunate comparison, which was mis- 
leading to those investors not fully in- 
formed. One remedy would have been 
to publish only nine months’ figures for 
the period ending September 30th, in- 
stead of the usual twelve months’ 
figures, and to adjust the 1942 figures to 
the corrected tax basis. 


a 


Amortization of Write-offs 


HERE write-offs ordered by the 

FPC, the SEC, or the state com- 
missions make too heavy inroads into 
the structure of the balance sheet, it is 
becoming customary to impose dividend 
restrictions or definite amortization of 
earnings to provide special reserves 
(which eventually will absorb the plant 
account adjustment). Howard Hop- 
son’s billion dollar Associated Gas sys- 
tem was put into bankruptcy through 
dividend restrictions ordered by the SEC 
on underlying companies. Regulations 
have been imposed on numerous sub- 
sidiaries in other holding company sys- 
tems, mainly with the idea of building 
up surplus and improving capital struc- 
ture. More recently, however, the idea 
of a definite amortization charge against 
earnings for a given period of years 
(usually fifteen) has been applied to sev- 
eral holding company subsidiaries which 
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are passing out of SEC jurisdiction by 
public offering of the common stocks. 

In the case of the Idaho Power stock 
offering of last September, an annual 
charge of 28 cents a share was set up 
over a 15-year period to amortize Elec- 
tric Plant Acquisition Adjustments 
amounting to $1,905,410.26. 

Public Service Company of Colorado, 
in the offering prospectus for 875,000 
shares of common stock in November, 
readjusted earnings to agree with the 
provision set up for maintenance and 
depreciation (page 5) and attention was 
also called to the fact that the indenture 
of the debenture bonds made unavail- 
able for dividends the amount of $500,- 
000 a year until December 1, 1949. It 
was said: 


e 


AND COMMENT 


The company proposes to transfer such 
sum annually from earned surplus to a re- 
serve for plant account adjustments, which, 
with the $12,000,000 proposed to be estab- 
lished as such reserve, would make such re- 
serve equal $15,125,000 at the maturity of 
the debentures. If this limitation on divi- 
dends had been in effect throughout the 
foregoing period, and without giving con- 
sideration either to existing surplus or sur- 
plus adjustments, the amounts available for 
declaration of dividends on the common stock 
would have been 57 cents less per share per 
annum than the amount of earnings per com- 
mon share... 


ENTRAL VERMONT PuBLic SERVICE 
CorPORATION, whose common stock 

was offered to the public in December, 
stated on page 5 of the prospectus, in a 
footnote below the table of earnings, “the 
company is required to retain 50 per 


Twelve 
Months 


Twelve 
Months 


Per Cent 
Change 


Ending 
November, 
1942 


Ending 
November, 
1943 


Electric Utility Operating Revenues: 
Revenues from sales of electric energy: 
Residential service 
Commercial service 
Industrial service 
Other sales to ultimate consumers 
Total revenues from sales to ultimate consu 
Sales to other electric utilities 


Total revenues from sales of electric energy .. 


Other electric revenues 
Total electric operating revenues 
Electric Operating Revenue Deductions: 
Operating expenses 
Depreciation 
Taxes 
Other operating revenue deductions 
Total operating revenue deductions 
Net Electric Operating Revenues 
Income from electric plant leased to others 
Electric Utility Operating Income 
Other Utility Operating Income 
Total Utility Operating Income 
Other Income 
Gross Income 
Income Deductions : 
Interest on long-term debt 


$ 809,297,000 
606,284,000 
804,270,000 
260,595,000 

$2,480,446,000 
218,904,000 

2,699,350,000 
46,087,000 
$2,745,437,000 


$ 846,492,000 
596,458,000 
923,806,000 
299,285,000 

$2,666,041 ,000 

349,000 
2,901,390,000 
46,109,000 
$2,947,499,000 





mers 








$1,173,962,000 
283,468,000 
612,012,000 
4,363,000 
$2,074,305,000 
$ 671,132,000 
6,996,000 

$ 678,128,000 
$ 60,188,000 
738,316,000 
60,380,000 


$ 798,696,000 


$1,292,403,000 
296,123,000 
667,466,000 
6,910,000 
$2,262,902,000 
$ 684,597,000 
6,742,000 

$ 691,339,000 
$ 63,523,000 
754,862,000 
59,131,000 


$ 813,993,000 











$ 250,025,000 $ 244,780,000 


Amortization of debt discount, premium, and 


expense 
Other income deductions 


Total income deductions 
Net Income 


D—Decrease. 


27,414,000 
32,036,000 
$ 304,230,000 
$ 509,763,000 


31,447,000 
28,717,000 
$ 310,189,000 
$ 488,507,000 
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cent of the excess over $1 per share per 
year of the net income available for 
common stock earned after the merger,” 
and reference was made to explanations 
elsewhere in the prospectus, 

Central Illinois Electric & Gas com- 
mon stock may be offered to the public 
in the next few weeks. It is understood 
that the Illinois commission has imposed 
certain restrictions on dividend pay- 
ments, to take care of charge-offs, etc. 

While there have long been imposed 
various restrictions on dividends, partic- 
ularly the standard indenture provision 
that maintenance and appreciation should 
equal 15 per cent of gross revenues, 
these new special amortization charges 
(usually designed to retire the amount 
set up in Account 100.5) raise important 
questions of accounting and tax proce- 
dure. Where shall the new charges ap- 
pear in the income statement? Should 
they be considered as an expense 
deducted before arriving at the balance 
available for interest, or included among 
the fixed charges, or relegated to the 
profit and loss statement? If they are 
considered merely as a profit and loss 
charge this would seem to prejudice a 
possible claim to the rate authorities that 
such a charge constitutes a “cost” and 
should be taken into account in figuring 
“fair return” on the rate base. If it is 
included as a fixed charge, there is the 
danger that the financial services will 
lump the amount with interest charges in 
computing “number of times earned” 
and this may detract from the market 
standing of the company’s bond issues. 
If considered as an expense (or as a 
special deduction from net operating 
revenue, along with taxes) the effect on 
fixed charge coverage is less damaging 
and claims may be advanced for con- 
sideration of the item for rate-making 
and tax purposes. It is understood that 
the position of these charges in relation 
to taxes remains obscure, but that cer- 
tain appeals are being carried to a con- 
clusion which may clarify their status. 

While these special charge-offs are an 
annoyance to the banking houses offer- 
ing common stocks, because of the un- 
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certainties regarding the correct method 
of stating share earnings, they tend for 
the most part to keep the dividend policy 
on a conservative basis and to build up 
the property and current position—since 
the cash remains available for corporate 
purposes other than dividends. How- 
ever, the utility companies should put up 
a fight before regulatory bodies to have 
these costs recognized as a legitimate op- 
erating charge similar to depreciation. 
They frequently represent a write-off of 
money actually invested by security 
holders when the properties were pur- 
chased from other corporations. (To the 
extent that they represent write-ups on 
the company’s own books, this is not 
true, of course.) To deprive security 
holders of these values over a period of 
years, and at the same time to ignore 
the charges as a factor in rates, would 
certainly seem to be “taking property 
without due process of law,” if this 
phrase still has any judicial significance. 


T is perhaps unfortunate that, in most 
I of the common stock offering pro- 
spectuses, the special charges have been 
mentioned in footnotes or explanatory 
paragraphs of the text, instead of being 
incorporated in the income statements on 
a pro forma basis. Of course by so do- 
ing the stated earnings per share would 
be automatically reduced, and the picture 
might appear somewhat less rosy to pro- 
spective buyers of the stock. Since more 
common stock offerings, representing the 
sale of holding company securities, ap- 
pear likely in 1944, the question of how 
to treat these amortization items would 
appear to be a good subject for discus- 
sion among bankers, accountants, law- 
yers, and regulatory agencies. 


¥ 


Senate Tax Bill More Favorable 
For Larger Utilities 


i ee Senate tax bill, in its provisions 
for the percentage of exemption al- 


lowed on invested capital, is compared 
with the House bill and the present law: 
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I. C. Credit Present Proposed Bills 
(Millions) Law House Senate 


Under 5 8% 8% 8% 
5-10 7 6 6 


10-200 6 5 5 
Over 200 5 4 5 


Many of the large utilities have an 
invested credit far in excess of $200,- 
000,000—Consolidated Edison’s prob- 
ably exceeds $1,000,000,000. The big 
holding company systems, favored in 
1943 by being granted greater latitude in 
consolidating system figures, might again 
be penalized in 1944 by the 4 per cent ex- 
emption figure, if the House bill should 
be enacted. 

There is no logical reason why the 
large companies should be so heavily 
penalized on taxes as compared with the 
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smaller companies. Mere bigness in an 
operating utility does not necessarily 
mean larger profits, especially where the 
company serves only one city or a close- 
ly knit area. In fact the big company 
may suffer some disadvantages, as in 
New York city, because of higher real 
estate costs, bigger local taxes, and 
higher distribution costs due to street 
congestion, etc. The cost of obtaining 
capital is almost the same for the $200,- 
000,000 company as for the $1,000,000,- 
000 company. 

Raising of the EPT rate to 95 per 
cent, of which 10 per cent is postwar 
credit, will mean a net rate of 85 per 
cent versus 81 per cent last year, which 
is probably not as serious as the reduc- 
tion in the exemption. The over-all 80 
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per cent ceiling remains, though this is 
of greater interest to industrial and rail 
companies than utilities. 


¥ 


Tampa Electric Reports Largest 
Gross and Smallest Net in Its 
History 


Dont Evrctric is one of the few 
operating utilities with no funded 
debt or preferred stock. (The latter was 
retired by borrowing $1,000,000 in July, 
1942.) Colonel Peter O, Knight, presi- 
dent and founder, called attention at the 
recent annual meeting to the fact that 
the company’s gross income was the 
largest in its 18-year history, while net 
income was the lowest, due to constantly 
increasing wages, taxes, and costs. The 
company still has the same streetcar 
fares which were adopted fifty-one years 


ago—probably the lowest in the country, 
Electric rates, the lowest for any Florida 
company, are about one-fifth of what 
they were fifty years ago. Output in 
kilowatts (generated and purchased) 
was about six times as much in 1943 as 
in the boom year 1925. The company 
never has had a write- ~up—it has been 
built by stockholders’ dollars invested or 
withheld from dividends. Salaries and 
dividends have been modest. Colonel 
Knight said: 

How long the company can continue to 
maintain its present transportation rates ‘and 
its present rates for electric light and power 
in the face of constantly increasing wages, 
taxes, cost of materials, operating expenses, 
etc., I do not know. The situation is ab- 
normal and unnatural. Compare the prices 
of commodities anywhere with the rates of 
electric light and transportation companies, 
All business of every kind and character, 
except the above mentioned, increase the 
price of their commodities with increased 
costs of operation. 


MONTHLY REVENUES OF THE GAS INDUSTRY 
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What Others Think 


A Preview of the Postwar 
Utility Picture 


if Bos main task of the public utilities 
in the transition period will be the 
adjustment of operation to peace-time 
needs. After keeping equipment operat- 
ing at a record pace to supply the energy 
necessary to operate the industrial war 
machine, utilities will not have to worry 
about reconverting plants — a problem 
faced by many other businesses and in- 
dustries. 

This is the view expressed in an article 
in the Journal of Commerce and Com- 
mercial of January 10th. The article was 
published in § 3 of the Journal’s “An- 
nual Industrial, Financial, and South- 
ern” supplement. Transition problems 


of the industry, said the article, will 
range from making repairs which could 


not be done during the war to replenish- 
ing forces of workers which have been 
hit by war-time conditions. It con- 
tinued: 


Much of the obsolete equipment, which 
was pressed into service to enable the indus- 
try to push its output of energy up to record 
levels to meet the war-time demand for 
power, will be retired in the transition pe- 
riod, Generating capacity of the industry 
now totals about 49,500,000 kilowatts, an in- 
crease of almost 11,000,000 kilowatts in the 
past five years. This increase itself exceeds 
the entire generating capacity of the nation 
at the beginning of the last war. 

Some drop in the industrial power load is 
looked for during the transition period as 
manufacturing plants are shut down for re- 
conversion from war to peace production. 
One of the factors which is likely to have 
some effect on industrial power consumption 
is a probable decline in the metallurgical 
load, which has been one of the features of 
the industry’s war. business, Electric energy 
has a vital réle in the making of aluminum 
and magnesium and electrical steel and 
ferroalloys. 

It is estimated that the use of power for 
these processes consumed about 35,000,000,- 
000 kilowatt hours of the total 271,000,000,- 
000 kilowatt hours generated by all agencies, 
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including utility and industrial, last year. 
This category made up the largest single 
classification of power use. However, it is 
noted that energy for the manufacture of 
magnesium and aluminum comes in a large 
part from government-owned power projects 
and these facilities may be the hardest hit 
by a production drop in this sphere. 


The Journal said that informed circles 
in the industry question the validity of 
the view expressed in some quarters that 
there will be such an excess of generat- 
ing capacity after the war that the elec- 
tric utilities will be forced to take drastic 
steps to build domestic load rapidly in 
order to overcome losses in the indus- 
trial category. Attention was called to 
the forecast made in a study by the De- 
partment of Commerce predicting out- 
put of 220,000,000,000 kilowatt hours 
for 1946, which is around the level of 
power generated for 1943. 


HE outlook for the domestic load 

was said to be good. It was pointed 
out that the feature of 1943 consumption 
was the gain in home use of electricity, 
despite complete stoppage of the manu- 
facture of household ‘appliances. Sales 
in this classification for 1943 were esti- 
mated at 28,775,000,000 kilowatt hours, 
a rise of almost 2,000,000,000 kilowatt 
hours, or 7 per cent, over the previous 
year. Continuing, the article said: 


This increase was registered in spite of 
an addition of only 200,000 new customers 
last year. The average home consumer used 
1,070 kilowatt hours last year, as compared 
with 1,022 kilowatt hours in 1942, a rise of 
48 kilowatt hours, or almost 5 per cent. It 
is held that if such gains can be shown when 
appliances have practically disappeared from 
the market and new customers have been 
so few in number, it augurs well for the fu- 
ture of the domestic load when conditions 
again become normal. 

Expansion of utility plant in the transition 
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period is not expected to be -. C. W. Kel- 
logg, president of the Edison Electric Insti- 
tute, points out that immediate new business 
when the war ends can be taken on with 
relatively small outlays per unit as facilities 
are already available. It is believed likely that 
the expansion that may be necessary will not 
require the raising of much new capital. 
Funds which may be needed, said the report 
of the public service securities committee 
of the Investment Bankers Association, 
which was presented at the recent IBA 
meeting, can be secured through use of de-- 
preciation accruals, amortization of debt dis- 
count and expense, and other reserves, in- 
cluding retained earnings, 

It is felt that this period of small capital 
outlays may not last more than two or three 
years, depending on the severity of govern- 
ment controls. 


IBA is quoted as saying that if con- 
trols in general are relaxed after the 
war, the period before heavy utility con- 
struction begins may be relatively short. 
On the other hand, if the controls are 
strict, both the boom peak and sub- 
sequent slumps may be leveled and the 
period before large utility construction 
begins may be lengthened considerably. 
The article continued : 


National policies will have an important 
influence on the construction program of 
private utilities in another direction as well. 
It is pointed out that should there be a con- 
tinuation of the trend toward the building of 
large government hydro plants, this would 
necessarily affect the capital requirements of 
the private companies. 

One of the handicaps under which the in- 
dustry will suffer as it enters the transition 
period is the fact that its relationship with 
the Federal government remains as unsatis- 
factory as it has been in the past few years. 
In addition to its difficulties under the Public 
Utility Company Holding Act, one of the 
principal problems the industry faces centers 
around the question of valuation. The Federal 
Power Commission, acting in rate cases in- 
volving companies under its jurisdiction, and 
the Securities and Exchange Commission in 
decisions it has made under the Holding 
Company Act, have ruled that the rate base 
of utilities should be limited to the amounts 
originally “prudently” invested by the first 
person devoting the property to public use. 
A number of state commissions also have 
been influenced by this view as opposed to 
the fair value theory in rate making. 

Under the valuation policy being followed 
by Federal agencies the utilities would be 
limited to a moderate rate of return on the 
“aboriginal cost.” This represents the invest- 
ment of the builders of small local utilities 
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which were later acquired by present owners 
and integrated into a more efficient and eco- 
nomical system. Should any part of the orig- 
inal investment be deemed to have been “im- 
prudent” it is taken out of the rate base. 


Adherence to this philosophy, accord- 
ing to students of the industry, will re- 
move the profit motive from the busi- 
ness and is threatening the efficiency of 
its future operation. One method which 
has been suggested for meeting this 
problem is to place the rate of return on 
a sliding scale. When rates are reduced 
to a certain level, the rate of return to the 
company would be permitted to rise, the 
amount of the increase being governed 
by the extent of rate reduction. Such a 
policy, it was continued, would give 
utilities an incentive to increase effi- 
ciency. Failure to recognize the need for 
a fair rate of return, as well as the re- 
tention of the profit motive, constitutes 
a threat to the entire system of free en- 
terprise. It was added: 


The utilities will have a _ substantial 
amount of deferred maintenance when the 
war ends. The industry has been limited 
sharply in the amount of repair work it has 
been able to do since 1940 due to the need 
of conserving vital materials. Only 50 per 
cent of the material used last year by the 
industry was obtained from manufacturers 
and distributors, the balance coming from 
salvaged supplies and by withdrawal from 
operators’ inventories. Indicative of the sit- 
uation is the fact that use of wire, cable, 
and bus bar, which represents a large pro- 
portion of the copper conductor used by 
utilities, was cut from $29,000,000 worth in 
1940 to an $8,000,000 yearly rate now. It is 
estimated that electric utilities now have 
deferred maintenance totaling more than 

000,000, and the total for all types of 
utilities exceeds $100,000,000. Not only must 
a large amount of repair work be done which 
it has been impossible to accomplish during 
the war, but it is pointed out that much of 
the material which is now being used will 
have to be replaced later. 


HE article noted that the employ- 

ment problem is of paramount im- 
portance to the utility industry. It 
should support the over-all task of in- 
dustry as a whole in supplying full em- 
ployment, believes Hugh C. Thuerk, 
president of the New Jersey Power & 
Light Company and chairman of the 
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postwar planning committee of the 
Edison Electric Institute. Mr. Thuerk 
also feels that thought should be given 
now as to just how the men and women 
serving in the armed forces can be 
brought back into the organization of 
utility companies. He feels policies 
should be formulated now and not 
drafted hurriedly when the need arises. 
Mr. Thuerk was quoted as follows: 


It will be a real problem to reacclimate 
some of our employees to their old jobs 
and in cases where service in the armed 
forces has resulted in maturing employees 
to the point where they will not be satisfied 
with their old jobs we should try to fit them 
into better jobs inside the industry, and 
where this is not possible to aid them in ob- 
taining jobs outside. 

A real problem will be faced in rebuild- 
ing our sales organization and those of elec- 
tric appliance outlets which have been dras- 
tically curtailed. Sales organizations should 
be built on paper now and efforts begun to 
determine sources of man power so that 
when material controls are relieved, prompt 
action can be taken to obtain good sales per- 
sonnel. 

The industry must constantly be looking 
for ways to keep the price of electricity 
lower and thereby offer a continued induce- 
ment to further promotion. 


It was pointed out that some of the 
procedures adopted as war measures 
have resulted in savings. The industry 
is faced with the problem of balancing 
the continuation of these against the need 
of increasing employment after the war. 
The article went on to say: 


Mr. Thuerk recalls that through joint ef- 
forts of the electrical manufacturers and the 
utilities there has been real progress in re- 
ducing manufacturing costs of light electri- 
cal apparatus through standardization and 
repetitive manufacturing. He feels there is 
an opportunity to extend the advantages of 
repetitive manufacturing to the field of heavy 
apparatus, a subject to which the Edison 
Electric Institute Postwar Planning Com- 
mittee has given much consideration and on 
which it is hopeful of bringing about co- 
Ordinated action. 

With the war effort on the industrial 
front near its peak, it is believed that the 
demand for electric power will be stabil- 
ized around present levels. As a result of 
this, it is expected that there will be a de- 
cline in the installation of additional gener- 
ating capacity this year with the total esti- 
mated at 1,250,000 kilowatts. The estimate 
for 1945 is 500,000 more kilowatts. During 
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1943 over 3,000,000 kilowatts were added to 
the installed capacity of the industry. 
The 221,000,000,000 kilowatt hours of elec- 
tricity produced in 1943 by all agencies con- 
tributing to the public supply represents an 
increase of 32,000,000,000 kilowatt hours, or 
17 per cent over 1942 production. This com- 
pares with a 12 per cent gain in 1942 over 
ar and a 16 per cent increase in 1941 over 
Net income of utility companies for 1943 
after all charges except Federal taxes is es- 
timated to have increased $78,000,000, or 
almost 9 per cent over the previous year, 
After taking into account an $80,000,000, or 
13 per cent, rise in Federal taxes, the net 
amounted to $495,000,000, compared with 
$497,000,000 for 1942. Gross revenues last 
year increased $207,000,000 over 1942 to an 
estimated total of $2,816,000,000. 


Concluding, the article said the total 
Federal, state, and local tax bill for the 
utilities for 1943 is estimated at $710,- 
000,000, a rise of 13 per cent over 1942, 
which in turn showed an increase of 21 
per cent over 1941. Taxes of public util- 
ities have risen since 1939 from $352,- 
000,000 to their present level. 


ie Journal of Commerce also 
quoted C. W. Kellogg, president of 
the Edison Electric Institute, as follows: 


The electric light and power companies 
will be in a fortunate position during the 
transition period following the end of the 
war. They have no inventories, no renego- 
tiation of contracts, and they will not be 
confronted with the job of reconversion 
from war production to peace-time activity. 
There are no models to change, no retool- 
ing, no reassembly of machinery; war or 
peace, utilities have to sell only one stand- 
ardized product: electricity. 

Electric utilities have had sufficient gener- 
ating capacity to take care of all war de- 
mands, to maintain full service to the civilian 
population, and at the same time to keep up 
an adequate reserve for emergencies. Every 
community in the country now has elec- 
tricity available and more than 2,500,000 
farms are being served. 

With the investment in transmission and 
distribution facilities already in place, ex- 
cept for remote rural districts, immediate 
new postwar business can be taken on with 
relatively small expenditure per unit, There 
is little indication, therefore, that the electric 
power companies will be required to raise 
much new capital during the immediate 
postwar period. 

This is in striking contrast with their po- 
sition at the close of World War I, when 
the spectacular growth in the use of electric- 
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ity was just beginning and capital was al- 

most unobtainable. 

Ernest R. Acker, president of the 
American Gas Association, was quoted 
as saying that plans are being made for 
the reconversion of the gas industry to 
a sound peace-time economy, to reduce 
dislocations to a minimum, stabilize the 
industry through the period, and have 
tested and approved household appli- 
ances ready for production as soon as 
factories'can be reconverted. He added: 

Factors being appraised include character, 
scope, and methods of expanding markets, 
changes in purchasing power, development 
of new appliances, and preparation for the 


resumption of sales activities. 
The industry believes there are many fun- 


damentals as to why it can best serve the 
domestic market; the quality of service ren- 
dered to the customer; the conservation of 
national resources; employment of labor; 
basic economies to the customer and to the 
company. 

In appliances, the industry has ceased to 
think in terms of ranges, water heaters, and 
house-heating equipment as separate units, 
but rather of the combined service where 
each appliance becomes a sustainer of, the 
other and the benefits of added loads may 
reduce the cost to the customer. This fact 
makes house heating assume new impor- 
tance, especially since one of the most prom- 
ising of new services which will be avail- 
able is year-round air conditioning. This has 
passed the field test, awaits the go signal 
for production, and is expected to provide 
a substantial addition to the industry’s off- 
peak load. 

An effort was made during the year to 
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seek to reduce to a minimum the number 
of domestic gas appliance models required, 
as well as individual company requirements 
to the end that the equipment suppliers might 
reduce to a minimum their costs of manu- 
facture, and thus be able to provide high 
quality equipment to insure maximum cus- 
tomer satisfaction and at the same time at 
minimum cost. 

Among other plans, there is in process of 
evolution a codrdinated kitchen equipment 
plan which the gas industry can offer the 
public as a complete package kitchen, in- 
cluding cupboards, sink, refrigerator, dish 
washer, water heater, etc. This can be pur- 
chased piecemeal or all at one time, and the 
plan already has the support of some large 
kitchen equipment manufacturers and some 
important national sales outlets. 


ONSIDERABLE attention was paid in 

the special supplement to the re- 
conversion of the electrical manufactur- 
ing industry. It was pointed out that 
these problems are related largely to 
plants which produce appliances in peace 
time. Plants which normally make heavy 
electrical equipment are turning out in 
larger quantities for the war effort their 
usual products, with some changes in 
specifications. It was said: 


Reconversion of appliance plants should be 
well on the way by the time the transition 
period arrives due to the War Production 
Board’s decision to permit a certain amount 
of output for civilian use this year. Already 
preliminary steps are being taken in ap- 
pliance divisions of General Electric and 
Westinghouse Electric & Manufacturing 
Company, to prepare for this limited civil- 
ian production, which will likely be cen- 
tered largely in the manufacture of wash- 
ing machines, refrigerators, and irons. The 
WP EB recently authorized production of 2,- 
000,000 electric irons in 1944, 

The Westinghouse plant at Mansfield, 
Ohio, is being prepared for this partial re- 
conversion. Factory layouts are being made 
to designate where every machine and con- 
veyor will be located. Tools and dies used 
before the war in appliance manufacture are 
being made ready for return to service. 

In at least one General Electric plant ma- 
chinery used for making appliances was 
converted to war work with slight adjust- 
ments. Consequently it is pointed out that 
this equipment can be made ready for its 
original use again without great difficulty. 


Westinghouse reported to the Journal 
that it has large government orders. If 
these orders are canceled, the company 
expects to clear through cancellation 
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claims at the time of the contract ter- 
mination all eligible inventories that can 
be supported as just expenditures on gov- 
ernment contracts. The company recent- 
ly organized at its Pittsburgh headquar- 
ters a staff to speed up and codrdinate 
activity at all of its plants in halting 
production promptly on canceled orders 
and in collecting the information needed 
in negotiating the settlement of these 
contracts. The article added: 


General Electric is faced with the prob- 
lem of getting additional space to carry on 
its refrigerator-manufacturing operations 
after the war. Three plants which carried on 
various phases of this activity before the 
war have been converted to the manufacture 
of motors for the Navy. It is anticipated 
that this program will continue for some 
time after the conflict ends. Consequently, 
General Electric may attempt to buy some 
of the plants constructed with government 
funds to house its refrigerator-manufactur- 
ing facilities. 

Since the start of the defense program in 
1940 General Electric has undertaken 41 new 
building projects and 14 additions and alter- 
ations involving over 6,000,000 square feet of 
gross floor space. 

Westinghouse has not determined its pol- 
icy as to plants at Lansdowne, Mary- 
land, Fairmont, West Virginia, and Lester, 
Pennsylvania, built by the Defense Plant 
Corporation. The future of plants operated 
by the company for the Navy at Louisville, 
Kentucky, Canton, Ohio, and Center Line, 
Michigan, is dependent on decisions by gov- 
ernment authorities. 

Use of V-loan funds will be resorted to 
by some manufacturers to .finance reconver- 
sion. Early in 1943, for instance, Westing- 
house established a $200,000,000 credit with 
approximately 140 banks to finance its war 
production contracts. 


odes divisions of the large com- 
panies in this industry are prepar- 
ing for a substantial volume of business 
after the war, the Journal said. The first 
orders from abroad are expected to be 
for heavy electrical machinery which 
will be needed to equip plants which have 
been destroyed in the war. However, the 
long-term outlook is held especially 
favorable for exports of electrical ap- 
pliances and new products. The Ameri- 
can mass production technique, it was 
pointed out, can be _utilized to bring 
down the cost of appliances where they 
can compete in world markets. 
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In the case of heavy machinery, where 
this method of production cannot be 
extensively applied, it is believed that 
lower labor costs abroad will have a 
tendency to limit sales of American equip- 
ment in the foreign market, when equip- 
ment industry is again functioning 
normally. The foreign market is held 
likely to be good for such American- 
made technical specialties as X-ray ma- 
chines. The Journal estimated it would 
probably take several years to satisfy the 
backlog of demand for American 
products which has been building up for 
some time. It is held that this de- 
mand has been stimulated by the world- 
wide display of American war machines, 
which have provided a vivid demonstra- 
tion of American manufacturing skill. 
The Journal continued : 


One problem which arises in connection 
with resumption of manufacture of ap- 
pliances on a limited scale this year is the 
matter of allocating the restricted quantities 
to dealers. While details have not been 
worked out it is expected that the appliances 
= be prorated on the basis of prewar 
sales. 

Overhauling of the distribution system for 
electrical products is likely to be a task 
which many manufacturers will undertake 
in the transition period. This will probably 
include some means of assuring a larger 
margin of profit to the retailer while at the 
same time cutting the over-all cost of dis- 
tribution. There has been some criticism of 
wholesalers by electrical manufacturers who 
contend that the former pushed old, profit- 
able lines of merchandise while failing to 
give the proper attention to new lines of ap- 
pliances. It is possible that there will be an 
increase in the number of factory branches 
operated by manufacturers. 

Radio Corporation of America has been 
conducting an intensive study of distribution 
through a new department which its RCA 
Victor Division organized in Chicago sev- 
eral years ago. It is the aim of this depart- 
ment to find means of bringing about a 20 
per cent reduction in distribution costs. 

The RCA Manufacturing Division plans 
to place greater emphasis on its business with 
industry after the war. It is expected that 
75 per cent of its products will be sold 
to industrial consumers then and the rest to 
general users. In the past the business has 
been about equally divided between the two 
categories. The development of radio fre- 
quency heating and other products result- 
ing from war-time activities are expected 
to have wide acceptance in industry. 
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The Journal commented that the elec- 
tric manufacturing industry is aiming at 
a fairly high level of employment in the 
transition period. While it is conceded 
that the peaks reached in war produc- 
tion cannot be maintained, a goal about 
halfway between this point and the 1939 
employment total will generally be sought 
after the war. The article continued: 


Such new lines as air conditioning, which 
was in its infancy when war production halt- 
ed manufacture, are expected to aid the 
electrical manufacturing industry in sus- ~ 
taining employment in the transition period. 
Demand for refrigerators and expansion of 
the home-freezing field should be other fac- 
tors aiding employment in this sphere. 


Manufacturers of radios believe that they 
can complete reconversion of facilities and 
resume civilian production within sixty to 
ninety days after the end of the war. In 
making this estimate they are resting on 
the assumption that there will be no con- 
tinuation of restrictions on materials. 


With thousands of radio sets being worn 
out annually, this section of the industry is 
building up an enormous backlog of de- 
mand. It has been estimated that for the 
first year of peace-time production, sales 
may be in the neighborhood of 15,000,000 to 
17,000,000 sets. 

The development of FM and television 
will serve to stimulate radio sales after the 
war and should be a factor in keeping em- 
ployment at fairly high levels. 


OMMENTING on the role of elec- 

tronics in the postwar period, Dr. 
W. R. G. Baker, vice president of Gen- 
eral Electric, was quoted as declaring 
recently that “electronics is not going to 
be any vast new postwar industry with 
a tremendous dollar volume because the 
tube, which is the heart and nerve, is in 
itself only a small thing.” He continued: 
“Electronics is not going to revolutionize 
the methods of making paper or steel or 
bread, but it is going to help existing 
methods and increase production effi- 
ciency.” 

Dr. Baker explained that elec- 
tronics services fall into three broad 
classifications : communications, such as 
radio and television; the actual trans- 
mission and rectification of electric 
power ; and the control of other devices 
or operations. 
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President’s Annual Budget 
Message 


gece Roosevelt on January 13th in his 
annual budget message asked Congress for 
$150,000 for the Southwest Power Adminis- 
tration to continue operations at their 1944 
level. This administration distributes power 
generated at the Grand River dam in Okla- 
homa, the Norfork dam in Arkansas, and the 
Denison dam in Texas. 

The President told Congress that it was 
planned to extend the Bonneville Power Ad- 
ministration’s transmission lines to 2,321 cir- 
cuit miles during the year ending next June 
30th and increase the number of substations 
to 50. He said that by the end of the fiscal 
year ending June 20, 1945, they would have 
been extended to at least 2,504 miles of trans- 
mission lines and 53 substations. He said the 
construction program in the 1945 fiscal year is 
estimated at $7,135,000. 

President Roosevelt asked Congress to au- 
thorize the use of $3,734,000 from funds pre- 
viously appropriated for construction purposes 
for operation and maintenance of the electric 
system and facilities and for marketing of 
power. 

The President said revenues from sale of 
electricity from the Bonneville and Grand 
Coulee developments in Washington and Ore- 
gon in the 1943 fiscal year were $11,899,198, 
and it was estimated they would amount to 
$18,000,000 in the 1944 fiscal year and $21,- 
800,000 in the 1945 fiscal year. 

The budget made no mention of any further 
construction planned at Grand Coulee but it 
provided that $900,000 held in a special ac- 
count by order of the President shall be re- 
leased for operation, maintenance, and replace- 
ment of facilities turned over by contractors 
and for payments to the school districts serv- 
ing Mason City and Coulee dam for instruc- 
tion to children of government employees. 

The President reported in his budget mes- 
sage that increased receipts from sales of 
energy, fertilizer, and munitions, plus tem- 
porary war-time deferment of additional con- 
struction projects, permit the Tennessee Val- 
ley Authority to finance itself for a second 
successive year without new funds from Con- 
gress. He reported that balances on hand, to- 
gether with expected revenues from sales of 
TVA products, would enable continuation of 
all projects under construction as well as pay 
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operating costs during the fiscal year begin- 
ning next July Ist. 

The budget statement disclosed that funds 
thus made available would also provide a re- 
serve for resumption of work on projects pre- 
viously authorized but presently deferred by 
the War Production Board “should the chang- 
ing war requirements make this necessary.” 

About 80 per cent of TVA’s total power de- 
liveries, from which revenues amounting to 
$39,000,000 are expected in the fiscal year 
1945, are devoted to war industries, including 
major aluminum and chemical installations. 


REA Reports 


OME seven million homes in rural areas still 

are without electricity, despite the great 
increase in electrification activities in recent 
years, the Rural Electrification Administration 
said. 

In its report for the fiscal year ended June 
30th, the REA said material shortages limited 
new large-scale construction in the past fiscal 
year, but there was a gain of 60,000, or 6.17 
per cent, in the number of customers served 
by REA borrowers. 

The increase raised to 1,041,000 the total 
number served, and is primarily the result of 
farm connections authorized by the War Pro- 
duction Board to stimulate food production or 
the purchase by borrowers of new lines, the 
report said. 


ICC Annual Report 


HE Interstate Commerce Commission told 
Congress last month in its annual report 
that it would continue its efforts to bring about 
gradual reductions in the funded debt and fixed 
interest charges of railroads. More and more 
carriers now are in a position to slash their 
debts and charges and some are using their 
surplus earnings to retire obligations or to pur- 
chase their own or subsidiaries’ securities in 
open market, the commission said. : 
The ICC pointed out that during 1942 rail 
debt was reduced by $324,375,299. It has been 
estimated that in 1943 a total of $350,000,000 
or more additional debt was paid off. 

The commission told Congress that more 
transport equipment is needed and that the 
failure to provide more freight cars and trucks 
might have grave consequences. 

“We believe that if additional equipment, 
materials and personnel are not promptly made 
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available, the adequacy and efficiency of our 
transportation service will be seriously im- 
paired,” the ICC said. “Already there is con- 
siderable apprehension among the motor car- 
riers. Trucks and busses, as they have been 
built, are short-lived vehicles. As contrasted 
with hundreds of thousands of new trucks and 
busses normally put in service annually as re- 
placements of worn-out units, very few new 
trucks and busses have been built for civilian 
operation within the last two years. Conse- 
quently, equipment which ordinarily would 
have been scrapped is being kept in service in 
spite of increased expenditures for upkeep. 
The longer the carriers are without new units 
to replace those past due for retirement, the 
more difficult it will be for them to operate 
economically and expeditiously.” 

The commission noted that railroad freight 
increases originally put into effect in the spring 
of 1942 had been suspended until next July 
Ist, but made no comment about possible re- 
instatement. The ICC called the attention of 
Congress, however, to the “great” increase in 
rail earnings. 


Shift from Oil to Gas Urged 


eres conversion of the 20-inch oil products 
pipe line to the transportation of natural 
gas to the Appalachian area is being urged 
upon governmental officials by executives in 
the oil industry in the Southwest. There are 
several reasons for the recommendation. 

First, it is contended that by the fall of this 
year there will be no need for two emergency 
oil pipe lines since tanker construction and 
availability have materially improved the trans- 
portation situation; second, that the conver- 
sion of the line would obviate the necessity for 
construction of a third big gas line by Ten- 
nessee Gas & Transmission Company; third, 
that there will not be available a sufficient 
quantity of products to transport through the 
line; and, fourth, the saving in steel, estimated 
at 200,000 tons upward for the third gas line, 
could be diverted to the oil industry to stimu- 
late the exploration for and development of 
new reserves, 

Mr. Ickes, who sponsored the oil line, has 
been approached on the subject of conversion 
of the 20-inch line to natural gas but has re- 
jected it, it was understood, declaring that it 
would depend on the general transportation 
situation later this year. 

Oil industry executives have approached sev- 
eral Congressmen, including Lyndon B. John- 
son, of Texas, and have suggested that he call 
a conference of oil men in Texas to discuss 
the subject in the near future. The products 
line would be utilized for the transportation 
of natural gas to the Appalachian area where 
supplies have been going through steady de- 
pletion and must be bolstered from other 
sources. 

To husband supplies of natural gas in the 
Appalachian area, pending completion of a new 
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pipe line from Texas to West Virginia, the 
War Production Board’s Office of War Utili- 
ties has extended its ban on deliveries to in- 
clude industrial and commercial users having 
stand-by facilities capable of burning any type 
of fuel other than liquid petroleum gas. The 
extension of the ban was effective January 12th. 

Previously, only those consumers with stand- 
by facilities for burning bunker oil were 
limited in their receipts of natural gas to 
amounts needed to supplement the power gen- 
erated by their stand-by equipment. 

Amendment of Directive 1 to Utilities Order 
U-7, announced on January 8th by OWU, im- 
poses the new restrictions during the period 
from January 12th to March 3lst. As defined 
by U-7, the Appalachian area includes Vir- 
ginia, West Virginia, Maryland, Ohio, Penn- 
sylvania, New York, District of Columbia, and 
14 counties of northwestern Kentucky. 


FPC Permits Cancellation 


HE Federal Power Commission last month 

permitted the Independent Natural Gas 
Company, of Bartlesville, Oklahoma, to with- 
draw its application to build a natural gas pipe 
line from Ray, Texas, to Milwaukee, Wis- 
consin. 

Granting a motion of the company, the FPC 
ordered termination of the proceeding with- 
out prejudice. 

The company, which asked on February 28, 
1942, for authority to construct and operate 
the pipe line, said it now believes construction 
of the 877-mile system would be currently im- 
practical. 


Puerto Rico Acquires Utilities 


HROUGH acquisition of the properties of 

two public service corporations, the in- 
sular government of Puerto Rico has become 
the first state or territory under the American 
flag to own and control all electric power 
facilities within its borders. 

In a long-distance telephone ceremony be- 
tween San Juan and New York on January 
14th, transfer of the properties of the Puerto 
Rico Railway, Light & Power Company and 
the Mayaguez Light, Ice & Power Company 
to the government’s Water Resources Au- 
thority was completed, and officers and di- 
rectors of the new organization elected. 

The WRA paid $11,700,000 for the proper- 
ties of the two companies. 


Chile Buys Transit Lines 


HE Chilean government and the Chilean 

Electric Company, a subsidiary of the 
American & Foreign Power Company, signed 
a contract on January 6th for government pur- 
chase of the company’s street railway systems 
in Santiago and Valparaiso for $3,000,000, it 
was disclosed recently. 
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Alabama 


Court Upholds Contract 


HE state supreme court on January 13th 
affirmed the right of a railroad to enter 
into a contract with a majority of employees 
in a specified classification, although the con- 
tract may affect “detrimentally” a Negro 
minority. 
The unanimous decision came in the case 
of Bester William Steele, veteran Negro fire- 
man on the Louisville & Nashville, who 


claimed he and other Negroes had been dis- 
criminated against by the railroad and the 
Brotherhood of Locomotive Firemen and Ep- 
ginemen in seniority procedure. 

Specifically, the court upheld action of Jef- 
ferson Circuit Court in dismissing Steele’s suit, 
in which the fireman also sought $50,000 dam- 
ages. The lower court held that no actionable 
wrong was shown. 

Steele had attacked the Railway Labor Act 
as discriminatory. 


Arizona 


Condemnation Proceedings Filed 


HE city of Tucson has filed condemnation 

proceedings in Pima Superior Court 
against the properties of the Tucson Gas, Elec- 
tric Light & Power Company which the mu- 
nicipality has under consideration for possible 
purchase. 

The mayor and city council voted to enter 
the suit on January 12th on the advice of 
John D. Lyons, Jr., city attorney. 

The Securities and Exchange Commission 
had scheduled a hearing for January 27th in 
Philadelphia on the proposed divesting of the 


Tucson utility from its parent organization, 
Federal Light & Traction Company. 

Both the city of Tucson and the city of 
South Tucson have scheduled elections to bring 
the question of municipal acquisition of the 
company to popular vote. If the elections carry, 
the two municipalities would be in the posi- 
tion of becoming possible competitors. 

The Tucson election has been called for 
February 24th. A purchase plan was defeated 
by a margin of 168 votes October 29th, but 
proponents of city ownership of the utility 
circulated petitions several weeks ago to bring 
the question to the polls a second time. 


Arkansas 


DPC Co-op Member 


HE Defense Plant Corporation, which buys 

large blocks of power from Ark-La Elec- 
tric Codperative and the Southwest power 
pool for the production of aluminum ingots 
at its Jones Mill Works at Lake Catherine, is 
claimed to be a member of the codperative, 
it was disclosed last month, 

This claim was revealed in an answer filed by 
Ark-La with the state utilities commission on 
January 8th to a complaint of four large power 
companies alleging the codperative was a “pub- 
lic utility” and asking that it be brought under 
jurisdiction of the commission. 

The answer, filed by Ark-La’s lawyer, 
Eugene A. Matthews of Little Rock, disclosed 
status of DPC in one brief sentence of the 8- 
page document. “The defendant admits that 
the Defense Plant Corporation was not an in- 
corporator of defendant but denies that it is 
not a member,” it said. 


Negotiations Stalemated 


N EGOTIATIONS for renewal of a power con- 
tract between the Arkansas Power & 


FEB. 3, 1944 


Light Company and the city of North Little 
Rock have reached a standstill despite a series 
of conferences by city and company officials 
during the last three months, Mayor Neely 
said recently. 

Terms of the new contract have been under 
discussion since expiration of the original 
thirty-year-old agreement October Ist. The 
agreement provided for sale of power to the 
city for redistribution to its customers by the 
city electric department, chief source of city 
revenue. 

Mayor Neely indicated that at one point dur- 
ing the negotiations city officials considered 
the contract was nearing a stage satisfactory 
to both parties. The original contract offered 
to the city was rejected and subsequent dis- 
cussions appeared to be leading to an under- 
standing, he said. Terms of a second proposed 
contract revealed that no settlement of cer- 
tain controversial sections had been reached, 
the mayor said. 

Main issues appeared to be disposition of the 
AP&L substation, power rates, and life of the 
contract. City officials have indicated that a 
= gl term contract than the original is de- 
sir’ 
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Franchise Tax Increase 


naar ie tax paid by the Capital Trans- 
portation Company during 1943 totaled 
$70,355.14, an increase of $19,994.15 over the 
1942 fee of $50,360.99, the December financial 
report of City Collector Roy Beard of Little 
Rock showed recently. 

Computed on a basis of 5 per cent of gross 
receipts, the franchise tax reflected business 
of the company totaling $1,407,102.80 during 
the year. This revenue in 6-cent streetcar fares 
(counting no school children who pay half 


> 


fares) would indicate 23,451,380 streetcar and 
bus fares were paid during the year. 


Get Uniform Accounting 
Systems 


HAIRMAN A. B. Hill of the state utilities 

commission last month announced the 
publication of two uniform systems of ac- 
counts—one for gas utilities and the other for 
water plants. Both were effective as of Janu- 
ary Ist. 


California 


Fare Reduction Upheld 


HE state railroad commission on January 
Tio insisted that the Market Street Rail- 
way Company reduce its single ride fare from 
7 to 6 cents. Action was in the form of a denial 
of a rehearing signed by three of the five com- 
missioners. One was absent and the other did 
not vote. 

Denial of the rehearing was tantamount to 
an order affecting the fare reduction on Feb- 
ruary 11th. However, as in the case of the 
original order last December, calling for a 
reduction on December 2ist, it was unlikely 
that the fare would be reduced on the date 
specified because the company would appeal 
to the courts. 

The commission’s ruling also served as a 
reply to Joseph B. Eastman, director of the 
Office of Defense Transportation, and his re- 
quest, in effect, that the state commission keep 
its hands off the local transit problem and allow 
the ODT’s formula for solving it to come to 
fruition. 

The request—couched in terms which made 
it a warning as well as a suggestion—was di- 
rected by Eastman to Richard Sachse, presi- 
dent of the state commission. Sachse, after 
conferring with other members of the com- 
mission, said a reply would be prepared and 
forwarded. He said the reply would inform 
Eastman that he has been misinformed as to 


the commission’s jurisdiction and transit mat- 
ters now pending before it. Eastman’s telegram, 
Sachse said, indicated belief the commission 
had ordered token-plan fare of 64 cents, which 
it had not done. 

The ODT plan Eastman said he desires to 
be made operative was announced in Decem- 
ber by Edward A. Roberts, associate director 
of ODT’s division of local transport, who 
came to San Francisco from Washington to 
study the situation. 

The plan consisted of a proposal that both 
the Market Street and Municipal railways es- 
tablish a single ride fare of 7 cents, sell 4 
tokens for a quarter, and give a universal 
transfer. 


Power Plant Plan Approved 


ea Los Angeles city council last month 
adopted a resolution, urged by its water 
and power committee, that plans be prepared 
in the near future to develop the $23,000,000 
Owens river gorge power project as a post- 
war development. 

Councilman G. Vernon Bennett, chairman 
of the water and power committee, declared 
that the power project, full development of 
which is estimated would produce 95,000 horse- 
power, will be needed to meet great industrial 
expansion in the Los Angeles area after the 
war. 


District of Columbia 


Rates Face Probe 
Te rates, tolls, and charges of the Potomac 


Electric Power Company are to be in- 
vestigated by the District of Columbia Public 
Utilities Commission, under an order issued 
last month. 

At the same time the District commission 
will study whether the sliding-scale arrange- 
ment under which rates are annually fixed is 
to be changed. 
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The order was preliminary to public hear- 
ings possibly to be held this month, on rates 
to consumers for 1944, 

In hearings last March to determine 1943 
rates, effort was made by the Treasury Pro- 
curement Division and other governmental 
agencies to change or abrogate the sliding scale. 
The commission, however, held that investiga- 
tion solely to rates, and in April, as promised 
at the hearings, ordered investigation of the 
scale itself. 
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Commission Chairman James H. Flanagan 
said the order was designed to initiate an in- 
vestigation of the results of operations of the 
company for the year 1943, as called for by 
the sliding-scale arrangement as it now exists. 

“It is contemplated that this matter will be 
consolidated with those set forth in the order 
of April 26, 1943,” he said. 


Gregory Hankin, minority member of the 
commission, dissented from the order because 
“as thus limited, there is nothing of substance 
to be investigated. Determination of rates un- 
der the sliding-scale arrangement is nothing 
but a device to avoid a determination of just 
and reasonable rates in accordance with re- 
quirements of our statute.” 


Indiana 


Township Plans Bankruptcy 


TRICK of nature has threatened to throw 
an Indiana township into bankruptcy, it 
was reported recently. 

Herbert Edwards, trustee of Decatur town- 
ship, just outside of Indianapolis, said the 
township planned to go into bankruptcy and 
would be forced to close its two schools for 
lack of funds, all because of the vagaries of 
the White river. 

Last spring the river shifted its bed, Ed- 
wards said, and moved from one side of the 
Indianapolis Power & Light Company to the 
other. The boundary of Decatur township, 
fixed by law, is the White river and this shift 
put the light company property, valued at $10,- 
000,000, in Perry township, thus depriving De- 
catur township of 70 per cent of its taxable 
valuation. 

The state supreme court last November up- 


held the contention of Perry township that 
the property is within its boundaries. As a 
result, Edwards said, Decatur township 
faces insolvency. The tax levy for 1944 al- 
ready has been fixed and the only relief is 
through bankruptcy, Edwards said. 


Railway Hearing Set 


HE state public service commission re- 

cently announced it had fixed February 
lst for a formal hearing on its inquiry into 
fares charged by the Indianapolis Railways, 
The commission sent the company an interroga- 
tory of 26 questions relating to charges, fi- 
nances, cost of operation, and other financial 
matters of the company. 

The commission ordered the investigation 
several weeks ago on motion of Howard T. 
Batman, public counselor, who has urged that 
a uniform fare schedule be established. 


Kentucky 


Paducah Seeks Change in Act 


HE Paducah city commission last month 

authorized Corporation Counsel Adrian 
Terrell to appear before the legislative com- 
mittee of the Kentucky Municipal League and 
urge committeemen to include “certain bills in 
which Paducah is especially interested” in their 
1944 legislative program. 

The legislation includes a technical amend- 
ment to the act related to the procedure fol- 
lowed by a city and an electric power com- 
pany for appraisal of the company properties 
when they are unable to agree on a price after 
acquisition proceedings have been initiated. 

The legislation apparently relates to the 
city’s negotiation with the Kentucky Utilities 


Company for purchase of its property in 
Paducah. 


Tax Repeal Suggested 


ADE H. Ritry, Daviess county Democrat, 

introduced a bill in the state house re- 
cently asking repeal of the 3 per cent tax on 
utility bills. The tax, paid by consumers, ap- 
plies to electricity, gas, water, and telephones. 
In the fiscal year ended last June 30th, it 
brought in $1,322,734. 

Extension to thirty days of the customary 
10-day period in which utility consumers could 
pay their bills without penalty was asked in a 
bill offered by Representative J. T. Philpott, 
Tompkinsville Republican. 


Maryland 


to provide adequate transportation service in 
large industrial areas such as Baltimore, the 
state public service commission recently in- 
formed Governor O’Conor. 


188 


Issues Transport Warning 


pnowns of trolley cars, taxicabs, and 
busses will make it increasingly difficult 
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The commission reported that up to this 
time all essential transportation demands had 
been met, but warned that as the war con- 
tinues it will become much more difficult to 
replace equipment which wears out. 

Frank Harper, secretary of the commission, 
asserted that reports from the Baltimore 
Transit Company and taxicab and bus opera- 
tors show that the shortage of man power is 
the greatest problem in maintaining adequate 
service, but the equipment shortage is almost 
as bad. For example, one-eighth of all the 
trolley cars, trackless trolleys, and busses op- 
erated by the transit company are out of serv- 
ice each day through lack of repair parts or 


sufficient expert mechanics to repair them. 

More than 50 per cent of the licensed taxi- 
cabs in Baltimore are out of service and one- 
fifth of the busses in some fleets are off the 
streets because of breakdowns, inability to 


- obtain replacement parts, and the tire shortage. 


“Unless some new units are made available 
to local companies a breakdown of transporta- 
tion may result,’ Mr. Harper informed the 
governor. 

The transit company last year carried 267,- 
600,000 passengers in 1,393 trolley cars, busses, 
and trackless trolleys, an increase of 20 per 
cent over the number carried in 1942 with 
1,372 transportation units. 


i, 
Michigan 


Rate Pleas Heard 


Te state public service commission is 
“dodging its duty and responsibility” in 
declining to determine whether excess profits 
of the Detroit Edison Company justify a down- 
ward revision of its rates, James H. Lee, De- 
troit assistant corporation counsel, told the su- 
preme court last month in arguments on De- 
troit’s petition that the court require the com- 
mission to act. 

The Detroit Edison Company in 1942 paid 
the Federal government excess profits taxes 
totaling $8,200,000 and will pay $11,000,000 for 
1943, Lee told the court. The city takes the 
position that reasonable rates should be deter- 
mined on the basis of operating costs which 
include only normal taxes and that the in- 
dividual consumer, rather than the Federal 
government, should benefit from excess earn- 
ings. The commission decided that it would 
have no power to differentiate between war 
taxes and normal taxes and that it lacked au- 
thority to forbid the company to include in 


its operating expenses any tax lawfully in- 
curred. The question at issue is purely legal, 
Lee told the court, and Detroit is asking only 
that the court send the case back to the com- 
mission. 

Insisting that the term “excess profits tax” 
is misleading, Paul W. McQuillen of New 
York, representing the company, said the fact 
that the company is paying such a tax does not 
mean that it is making excessive profits. The 
tax, he said, was levied by Congress as a 
revenue measure and there would be no reve- 
nue if the profits were handed back to the con- 
sumer. He denied that either the corporation 
or its stockholders profit from the increased 
war-time earnings. 

Harry R. Booth, of the public utilities di- 
vision of the Office of Price Administration, 
intervening in behalf of the city, made a brief 
presentation. A number of metropolitan area 
municipalities using Detroit Edison service, the 
Michigan Manufacturers Association, and the 
Detroit Fuel & Ice Company also have inter- 
vened but were without representation. 


Nebraska 


Suggests REA Enlargement 


A POSTWAR construction program costing 
more than $500,000,000 to enlarge the 
tural electrification field was urged in Colum- 
bus last month by William J. Neal of St. 
Louis, deputy administrator for the REA. 
Neal spoke at the ninth annual convention of 
the Nebraska association of public power dis- 
tricts, attended by eighty delegates, including 
some from Wyoming and Missouri. 

“We are not making plans to be able to make 
more plans after the war,” he asserted. “We 
are making plans to be ready for action. While 
there is considerable work to be done, our 
Present studies indicate that with a minimum 
of expense and effort, REA, its borrowers, 
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and others, working together, can have avail- 
able at a moment’s notice a postwar construc- 
tion program well over $500,000,000 in the first 
three years. 

“This postwar program will have immediate 
benefits to labor that would otherwise be re- 
leased from war plants now producing war 
material,” he said. 


Closed Shop Demand Refused 


LD pecs for a closed or union shop, or 
maintenance of membership agreement, 
and the right to be the exclusive bargaining 
agency of all operating employees, were prin- 
cipal points in the dispute between the Inter- 
national Brotherhood of Electrical Workers, 
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six Nebraska local unions, and the Consumers 
Public Power District, according to Charles 
B. Fricke, Columbus, district president, in a 
statement released on January 11th. 

And since the directors consider the dis- 
trict to be a public agency of state, they de- 
cline to agree to such provisions. 

The board has adopted a resolution similar 
to that of the TVA on employment relation- 
ship policy governing relationship between 
employees and management, which policy, the 
resolution states, must conform to legislation 
passed by the state legislature. 

The district’s employee relationship policy 
resolution stated that the Consumers Public 
Power District is a public body and that di- 
rectors, elected by the people, must be in final 
control. In this respect, the district differs 
from a private employer. 

“Subject to these conditions,” it continued, 
“the district can establish governing principles 
upon which a progressive program of employee 
relations may be based. This statement repre- 
sents an initial effort to formulate a labor 
policy for the Consumers Public Power Dis- 
trict. It will undoubtedly require modification 
from time to time and it should be regarded, 
not as fixed and unchangeable, but as subject 
to growth and change in the light of experi- 
ence.” 

Branding District President Fricke’s state- 
ment to the effect that the six operating unions 
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in the state in dispute with the district had 
demanded a closed shop as false, officials of 
local union B-244, IBEW, on January 12th, 
over their signatures, stated that employees 
from one end of the state to the other had be- 
come so enraged that it would be difficult to 
avoid a strike. A closed shop was never dis- 
cussed in any of the negotiations, it was said, 
and was never even considered by the unions, 


Answer Required 


Ta city of Sidney was given until January 
27th by the state supreme court on Janu- 
ary 7th to answer the petition filed December 
16th by the Consumers Public Power District, 
involving the validity of proceedings insti- 
tuted by the city to condemn the locally owned 
properties of the Consumers. After that an 
opportunity would be given each side to file 
briefs preparatory to oral argument to the 
court at a date to be set later. Meanwhile, the 
order halting action by the condemnation court 
stayed in effect. 

In the original petition the Consumers failed 
to properly raise the constitutionality of the 
statute which creates courts of condemnation 
made up of district judges to appraise the value 
of property taken in such proceedings. 

The position taken by Consumers is that the 
statute is unconstitutional in that it takes prop- 
erty without due process of law. 


New York 


Fare Rise Demanded 


MMEDIATE relief for “overburdened and dis- 

tressed” real estate through a self-sustain- 
ing fare on the city’s subway lines was de- 
manded recently by the Commerce and Indus- 
try Association of New York in identical 
letters to Mayor LaGuardia and the other 
members of the board of estimate. 

Such a fare, the association contended, would 
wipe out the present tax burden of $37,000,000, 
represented by the deficit from operation of 
the subway lines. This, it was said, would 
mean a drop of 23 points in the basic tax rate, 
now standing at a record high of $2.89 per 
$100 of assessed valuation. 


Charging that many subway stations and 
cars and much of the equipment had not been 
improved or modernized in the last thirty- 
five years, the association declared that a self- 
sustaining fare would make such improvements 
possible; also, that. such a fare would enable 
the city to construct necessary subway exten- 
sions and double-track the Broadway subway 
line of the IRT division north of 96th street. 

The association suggested no specific rate 
of fare. Its letter, signed by Thomas Jefferson 
Miley, secretary, was approved by the board 
of directors. Its demand for a fare adjustment 
was based on a study made by Leo V. McDer- 
mott, former controller, now research director 
for the association. 


Re 
Oklahoma 


Public Power Plan Charged 


CHARGE that the Rural Electrification Ad- 
ministration is trying to use rural co- 
Operatives in Oklahoma for a public power 
program was made before the state corpora- 
tion commission recently by George A. Davis, 
president of Oklahoma Gas & Electric. 
Davis’ charge came at the close of a 2-day 
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hearing before the commission on his com- 
pany’s application to change the schedule of 
rates to rural codperatives to bring increases 
where the energy is used in towns of popula- 
tion of more than 250 and for larger nonfarm 
industries served by the codperatives. 

“I think the codperatives are being used by 
the REA headquarters at St. Louis, Missouri, 
against the will of the men in Oklahoma,” said 
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Davis. “We can get along with the men in 
Oklahoma.” 

He told the commission he would have no 
objection if the codperatives were subject to 
the jurisdiction of the commission the same 
as his company, but that the men operating 
them could not speak for themselves as they 
obtained money through the REA. 

Davis charged the program of the REA was 
to take over with public ownership and that 
it is socialistic and communistic. He said he 


was scared for the stockholders of his com- 
pany. His statement came at the close of the 
hearing and was made to the men directing the 
cooperatives as well as the commission. The 
cooperatives had protested the proposed sched- 
ule change. 

The commission took the case under advise- 
ment and members of its staff will make a 
study of the earnings and operations of Okla- 
homa Gas & Electric in connection with rural 
electrification. 


Oregon 


Utility Plan Defeated 


vo of the Hood River Peoples Utility 
District last month defeated a proposed 
$175,000,000 revenue bond issue which would 
have financed the greatest public power ven- 
ture in Pacific Northwest history. 

There were 865 votes against and 552 for 
the plan which contemplated purchase of the 


Pacific Power & Light Company and North- 
western Electric Company, controlled by 
American Power & Light, and of the Portland 
General Electric Company. 

The election campaign, reported to have 
been the most bitter in the history of Hood 
River county, brought out the heaviest vote 
per population ratio recorded in Hood river 
valley despite cold, snow, and icy roads. 


Virginia 


Merger Approved 


J G. Hotrzciaw, president of the Virginia 
e Electric & Power Company, and W. E. 
Wood, president of the Virginia Public Serv- 
ice Company, announced jointly on January 
6th that the state corporation commission had 


approved the plan for a merger of the two 
utilities. Directors of both companies, it was 
added, also had approved the move. 

The next step would be the filing of appli- 
cations for approval with the Securities and 
Exchange Commission and other regulatory 
agencies having jurisdiction over the merger. 


oS 
Washington 


Dam Approval Asked 


A NEW construction project on Ross dam, 
requiring an expenditure of $3,189,660 in 
Seattle City Light Department funds, was 
outlined to the city council last month by Bob 
Jones, utility committee chairman, and E. R. 
Hoffman, City Light superintendent. 

The project calls for immediate construction 


of two tunnels, 25 feet in diameter, through a 
granite mountain to carry water around the 
dam from the storage lake to the power gen- 
erators. Hoffman proposed that work be started 
as soon as possible. 

Jones said council reaction to the project 
was favorable. Of the more than $3,000,000 
asked, it was proposed that the Federal Works 
Agency advance $1,000,000. 


Wisconsin 


Council Votes Ballot 


Maasx citizens will vote, at the April 4th 
election, on the question of purchasing 
the Madison Gas & Electric Company at a 
price not exceeding $11,000,000, 

In the same referendum they will pass upon 
the incidental question of issuing $11,500,000 
in revenue bonds to pay the purchase price, if 
a “voluntary” deal is completed, plus the ac- 
quisition expenses, not exceeding $137,000, and 
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to provide $363,000 for future improvements 
and extensions. Council voted January 14th, 
15 to 5, to authorize the referendum after re- 
jecting, 14 to 6, a motion by Alderman Stuart 
Becker to re-refer the recommendation to the 
joint negotiating committee. 

Alderman H. L. Garner said he would op- 
pose acquisition of the utility by condemna- 
tion as “unethical and dishonest,” but favored 
a referendum “on a voluntary acquisition 
basis.” 
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The Latest 
Utility Rulings 


Validity of Rate Order Depends upon 


Its Financial Impact 


N its most recent decision on public 
utility rates, in the Hope Natural Gas 
Company Case, the Supreme Court has 
ruled that whatever theory is adopted by 
the Federal Power Commission in estab- 
lishing rates, a natural gas company can- 
not complain if the earnings are adequate 
in the light of all the surrounding cir- 
cumstances. The court reversed a cir- 
cuit court holding that an order of the 
commission reducing rates was invalid 
because, among other things, it was based 
on original cost rather than fair value. 

This indefinite pronouncement of the 
high court provides no definite guide for 
regulatory bodies. The decision may be 
considered notable for what it does not 
settle. 

It does not approve fair value as 
the rate base, nor does it approve pru- 
dent investment or original cost. It fails 
to answer the question whether the doc- 
trine of Smyth v. Ames is still applicable, 
but the result is to sterilize the effect of 
that decision. 

The court does not adopt capitaliza- 
tion and dividends as criteria for rate 
making, but it leans in that direction. 
The court states that under the statutory 
standard of “just and reasonable” it is 
the result reached, not the method em- 
ployed, which is controlling. It is not 
the theory but the impact of the rate 
order which counts. If the total effect of 
the order cannot be said to be unjust and 
unreasonable, judicial inquiry under the 
act is at an end. 

The rate-making process involves a 
balancing of the investor and the con- 
sumer interest. From the investor or 
company point of view it is important 
that there be enough revenue, not only 
for operating expenses, but also for the 
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capital costs of the business, which in- 
clude service on the debt and dividends 
on the stock. 

The court noted that Hope Natural 
Gas Company is a wholly owned sub- 
sidiary of Standard Oil Company of 
New Jersey, that it has no outstanding 
securities except stock, all of which has 
been owned by Standard since 1908. The 
court noted the amounts of stock out- 
standing, the dividends paid, and the 
surplus accumulated. Quoting from the 
opinion : 

In view of these various considerations 
we cannot say that an annual return of $2,- 
191,314 is not “just and reasonable” with- 
in the meaning of the act. Rates which en- 
able the company to operate successfully, 
to maintain its financial integrity, to attract 
capital, and to compensate its investors for 
the risks assumed certainly cannot be con- 
demned as invalid, even though they might 
produce only a meager return on the so- 
called “fair value” rate base. In that con- 
nection it will be recalled that Hope con- 
tended for a rate base of $66,000,000 com- 
puted on reproduction cost new. The com- 
mission points out that if that rate base 
were accepted, Hope’s average rate of re- 
turn for the 4-year period from 1937-1940 
would amount to 3.27 per cent. During that 
period Hope earned an annual average re- 
turn of about 9 per cent on the average in- 
vestment. It asked for no rate increases. 
Its properties were well maintained and op- 
erated. As the commission says such a 
modest rate of 3.27 per cent suggests an 
“inflation of the base on which the rate 
has been computed.” Dayton Power & Light 
Co. uv. Ohio Pub. Utilities Commission 
(1934) 292 US 290, 312, 78 L ed 1267, 1281, 
3 PUR(NS) 279, 54 S Ct 647. Cf. Lind- 
heimer v. Illinois Bell Teleph. Co. (1934) 
292 US 151, 164, 78 L ed 1182, 1191, 3 
PUR(NS) 337, 54 S Ct 658. The incon- 
gruity between the actual operations and the 
return computed on the basis of reproduc- 
tion cost suggests that the commission was 
wholly justified in rejecting the latter as 
the measure of the rate base. 
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The propriety of basing annual de- 
preciation on cost is recognized. By such 
procedure, says the court, the utility is 
made whole and the integrity of its in- 
vestment maintained. “No more is re- 
quired.” The court states that it cannot 
approve the contrary holding of United 
R. & Electric Co. v. West, 280 US 234, 
74 L ed 390, PUR 1930A 225, 50S Ct 
123. 

This rejection of the principle of 
basing depreciation on fair value is one 
of the few definite rulings in the case. 

The state of West Virginia had par- 
ticipated in order to protect the value of 
gas, gas lands, and gas leaseholds in that 
state. The court holds the rate order is 
not subject to attack on the ground that 
the result achieved brings consequences 
unjust to the gas-producing state and its 
citizens by unduly restricting develop- 
ment of natural resources and arbitrarily 
transferring properties to the residents 
of other states without just compensa- 
tion. 

Neither the words of the Natural 
Gas Act nor its history, says the court, 
contains the slightest intimation or sug- 
gestion that exploitation of consumers by 
private operators through maintenance 
of high rates should be allowed to con- 
tinue provided the producing states ob- 
tain indirect benefits from it. 

The Natural Gas Act, it is held fur- 
ther, does not confer power upon the 
commission to fix interstate wholesale 
rates in order to disallow or discourage 
resales for industrial use. The problem 
of discrimination, alleged to result from 
the action of the commission in placing 
too low a rate on gas for industrial pur- 
poses as compared with gas for domestic 


purposes, was not recognized as an 
issue in the appellate court proceeding. 

Findings as to the lawfulness of past 
rates, made on complaint of a city and 
in aid of state regulation, were held not 
to be reviewable since the commission 
has no power to make reparation orders 
and has no authority to enforce such 
findings. They, says the court, are made 
in the exercise solely of the function of 
investigation — only a preliminary in- 
terim step towards possible future action 
by wholly independent agencies. 

The rugged individualism of the jus- 
tices of the court is indicated by the 
number of opinions filed. Justice Doug- 
las delivered the court opinion. Justices 
Black and Murphy, in a separate opin- 
ion, concurred in the result. Justices 
Reed and Frankfurter, in separate opin- 
ions, dissented. Justice Jackson, for 
varying reasons, thought that the pro- 
ceedings should be returned to the FPC. 

Justice Jackson, in his separate opin- 
ion, discusses somewhat novel theories 
applicable to the regulation of natural 
gas rates. In substance, he expresses the 
view that no matter what rate base should 
be adopted for electric or other utilities, 
the public interest in gas conservation 
and the “eccentricities of the industry” 
require different treatment. He points 
out that a natural gas company performs 
two fundamental functions (1) to trans- 
port gas as a carrier, and (2) to sell a 
commodity—natural gas. Rates for the 
sale of this commodity, he believes, 
should not be related to commonly ac- 
cepted rate bases. Federal Power Com- 
mission et al. v. Hope Natural Gas Co., 
reversing (1943) 47 PUR(NS) 129, 
134 F(2d) 287. 


e 
The Weight of OPA Claims in a Rate Case 


f fee OPA has won a court victory 
in its fight to dominate regulatory 
proceedings involving utility rate 
changes. A 2-to-1 decision by a Federal 
3-judge court in New Jersey has re- 
strained the Interstate Commerce Com- 
mission from enforcing an order of 


June 8, 1943, permitting the Hudson & 
Manhattan Railroad Company to in- 
crease passenger fares on the tube rail- 
way connecting the Hudson terminal in 
downtown New York city with Jersey 
City and Hoboken. OPA (representing 
the Director of Economic Stabilization) 
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joined Jersey City in seeking a reconsid- 
eration of the order which was granted 
by ICC. But the latter refused to con- 
sider evidence on 1943 earnings of the 
carrier and expressly ruled that a penny 
fare increase was not inflationary. The 
court held the ICC to be in error on both 
points, and said, with respect to the 
OPA’s contention : 


For the Interstate Commmerce Commis- 
sion to permit the Director [of Economic 
Stabilization represented by OPAJ] to inter- 
vene is not enough under the relevant 
statutes, orders, and directives with refer- 
ence to price stabilization. It is, of course, 
true that the Price Administrator does not 
have the authority to regulate carrier rates 
nor is such authority claimed here by the in- 
tervener but it is apparent that the executive 
orders issued with reference to stabilization 
do furnish a basic guide for all government 
agencies concerned, including the Interstate 
Commerce Commission, . . . It does seem 
from these [President’s Executive Orders 
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Higher Rates under Automatic Adjustment 


Clauses Permitted 


Mees California commission removed 
a suspension from supplemental 
rate sheets filed by the San Diego Gas 
& Electric Company under tariff pro- 
visions containing an automatic rate ad- 
justment clause which had previously 
been authorized by the commission and 
had been effective for many years. The 
rates resulting from the filing of the 
supplemental tariff sheets would have au- 
tomatically become effective if the com- 
mission had not ordered investigation 
and suspension. 

The clause provides for an automatic 
adjustment of the rate, either upward 
or downward, dependent upon the fuel 
cost to the utility for use in its steam- 
electric generating plant. The clause in 
each of the tariffs affected is of two 
parts, one dealing with rate adjustments 
when oil is used as a fuel, and the other 
when gas is a fuel. The price of fuel oil 
of the character used by the utility had 
been increased by permission of the Of- 
fice of Price Administration. The price 


No. 9250, No. 9328] that the commission 
here is under a distinct duty in this particy- 
lar case to give full effect to war-time con- 
ditions and the stabilization legislation, It 
seems further, that in characterizing the al- 
lowed increase to this carrier as negligible 
and not directly causing inflation, that the 
commission has failed to consider the 
dangerous, cumulative effect of the present 
allowed increase in connection with all the 
other cumulative sources of inflation, per- 
haps small in themselves, but tending collec- 
tively to defeat the vital policy of controlling 
inflation as indicated in the above-referred- 
to executive orders of the President and the 
act of October 2, 1942. 


District Judge Fake dissented from 
the majority opinion by Circuit Judge 
McLaughlin, saying, “It is my view that 
this court should not enter the province 
of the commission in considering the sub- 
ject of inflation.” Jersey City et al. v, 
United States of America et al. Civil Ac- 
tion No. 3073. 


to Go into Effect 


of gas had remained unchanged. The 
supplemental rate sheet had been filed 
because of the increased cost for fuel 
oil. 

The tariffs involved are special op- 
tional schedules applicable to twenty- 
three large industrial and government 
users of electric energy and to fifteen 
downtown office building customers sup- 
plied steam for heating purposes. Thus 
a total of thirty-eight customers are af- 
fected out of more than 200,000 cus- 
tomers supplied by the company. No 
general service tariffs carry fuel clauses 
and, accordingly, no general service cus- 
tomer is involved. 

The Office of Price Administration 
requested that the commission’s order 
on suspension be made permanent and 
so deny any increase in rates under the 
automatic fuel adjustment clause. The 
Price Administrator maintained that the 
proposed rate increases were general in- 
creases within the meaning of the Sta- 
bilization Act; that the utility should not 
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be permitted to pass along an increased 
cost of operation if its earning position 
was sufficient to absorb the increased 
cost; and that the earning position of 
the utility was sufficient to absorb the 
increased cost. 

The commission, stating that it was 
fully cognizant of the need and neces- 
sity of maintaining present price levels 
in order that the terrific economic bur- 
dens of war might be kept under con- 
trol and at a minimum level, declared: 

In this case, however, a few users of util- 
ity service have secured a lower than aver- 
age rate in part because it was believed 
sound engineering economics to gear the low 
commodity rates to the actual costs of steam 
and electric generation. It is believed obvi- 
ous that in absence of an automatic fuel 
clause the rates that could be made avail- 
able under such tariffs would have been dif- 
ferent and higher for the reason that such 
rates would have anticipated the average of 
probable fuel costs. Likewise, it is a fact 


that the energy portion of the rate (elec- 
tric rates are of the demand energy form 
is closely attuned to the incremental costs 
of steam generation and, if such energy. 
rates are not permitted to be increased, then 
these large customers will be paying less 
than full costs of the service, which costs 
then must be borne by the general customers. 
If this is permitted, then discrimination be- 
tween consumer classes will result, and, 
likewise, it will defer the day when further 
rate reductions may be made to the large 
mass of users. 


The commission was of the opinion 
that the suspension should be removed 
from the supplemental rate sheets in 
order that these few large users of serv- 
ice might pay their proper share of the 
costs and the rates initially contracted 
for, and thus maintain a reasonable re- 
lationship between billings of the dif- 
ferent consumer classes. Re San Diego 
Gas & Electric Co. (Decision No. 
36672, Case No. 4681). 


e 


Commission Order on Division of Rates 


Between Carriers Upheld 


RESCRIPTION by the Interstate Com- 

merce Commission of divisions of 
joint rates where participating carriers 
are not able to agree is not, according to 
a Supreme Court ruling, a mere parti- 
tion of property but an aspect of the gen- 
eral rate policy which Congress has di- 
rected the commission to establish and 
administer in the public interest. It 
calls for the exercise of the commission’s 
discretion. 

Therefore, it is reviewable only for 
unreasonableness, departure from statu- 
tory standards, or lack of evidentiary 
support. 

_ The court made this ruling in revers- 
ing a lower court decree which set aside 


an order of the commission dismissing : 


a complaint seeking a change of an exist- 
ing rate division between carriers. 

A switching railroad delivering freight 
cars to a water carrier, which transported 
them on its vessels without unloading, 
was held to have properly been denied 
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an increase in the rate division, between 
it and the railroad carriers from which 
it receives such cars, of joint through 
lighterage-free rates to the extent of the 
amount which it paid to the water car- 
rier as the equivalent of an unloading 
charge which it would pay if unloading 
of the cars were necessary. There was 
evidence to support the commission’s 
finding that the carrier’s transportation 
service was ended when the cars were 
placed alongside the vessel in a loading 
cradle. 

The court also held that the order of 
the commission was reviewable by the 
Federal District Court and the Supreme 
Court; that future occasion for the op- 
eration of an order of the commission 
denying relief, although uncertain, did 
not render the case moot where division 
of rates collected since the complaint was 
filed was involved; and that carriers’ 
rates are presumed to yield adequate but 
not excessive compensation for the 
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transportation services rendered under 
them. Interstate Commerce Commission 


et al. v. Hoboken Manufacturers’ Rail- 
road Co. 


e 


Other Important Rulings 


HE United States Supreme Court 

held that expiration of the time limit 
fixed by § 13(3)(a) of the Interstate 
Commerce Act for the bringing of 
actions by carriers for recovery of their 
charges does not merely bar the remedy 
but extinguishes the right, and therefore 
cannot be waived by express agreement 
made before the period ends. Mid State 
Horticultural Co. v. Pennsylvania Rail- 
road Co. 


The Federal Power Commission held 
that a company engaged solely in the 
distribution of natural gas to approxi- 
mately one hundred rural domestic con- 
sumers and to three small industrial con- 
sumers, but which neither transports 
nor sells natural gas for resale in inter- 
state commerce, is not a natural gas com- 
pany within the meaning of the Natural 
Gas Act. Re Walnut Valley Pipeline Co. 
(Docket No. G-318). 


The Federal Power Commission, in 
examining accounting entries of Utah 
Light & Traction Company, held that 
a write-up of plant account in excess of 
actual cost to the company upon its con- 
solidation, which admittedly had been 
properly classified in Account 107, Elec- 
tric Plant Adjustments, should be dis- 
posed of by a charge to Account 271, 
Earned Surplus. The commission said 
it had consistently held that write-ups 
should be eliminated from plant account 
immediately and it adhered to this prin- 
ciple. Re Utah Light & Traction Co. 
(Opinion No. 108, Docket No. IT-5862). 


The North Carolina commission ap- 
proved a temporary increase in gas rates 
to enable a company to borrow money 
for a rehabilitation program which, when 


completed, would insure good service 
and permit the company to return to 
existing rates, where the company had 
been operating at a loss largely attribu- 
table to leaky mains and lack of sufficient 
man power to repair them. Re Eliza- 
beth & Suburban Gas Co. (Docket No. 
3026). 


The Wisconsin commission, in au- 
thorizing higher telephone rates and 
eliminating discrimination, ruled that an 
increase should be authorized where a 
company has been operating at a loss and 
the added revenue is needed to main- 
tain the financial integrity of the com- 
pany so that it may finance a needed re- 
habilitation program. The commission 
also ruled that lower rates to stock- 
holders than to nonstockholders are un- 
justly discriminatory. Re Almena 
Farmers’ Telephone Co. (2-U-1942). 


The supreme court of Wisconsin held 
that a municipality selling water to an- 
other city for resale is not such a party 
in interest as to be entitled to maintain 
an action to set aside a commission order 
fixing rates to be charged by the latter 
city in extending its service. City of Mil- 
waukee v. Public Service Commission, 
11 NW (2d) 643. 


The California commission revoked 
common and for-hire vessel carrier op- 
erative rights for unauthorized discon- 
tinuance of service with the statement 
that it has repeatedly and consistently 
been held by the commission that unau- 
thorized discontinuance or suspension of 
service is a sufficient ground for revoca- 
tion. Re Rio Vista Lighterage Co. Inc. 
(Decision No. 36675, Application No. 
25366, Case No: 4687). 


Note.—The cases above referred to, where decided by courts or regulatory commissions, will be 
published in full or abstracted in Public Utilities Reports. 
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PENNSYLVANIA SUPERIOR COURT 


Peoples Natural Gas Company 


Vv 


Pennsylvania Public Utility Commission 


— Pa Super Ct —, 34 A(2d) 375 
November 10, 1943 


PPEAL from order of Commission declaring filed rates unrea- 
A sonable and excessive, directing refunds, and ordering fil- 
ing of new tariff schedules; order reversed in part and record re- 
manded for further proceedings. For opinion of Commission, 
see (1942) 47 PUR(NS) 385, which followed opinion in 
(1942) 43 PUR(NS) 82. Earlier court decision in (1940) 

141 Pa Super Ct 5,35 PUR(NS) 75, 14 A(2d) 133. 


Return, § 9 — Statutory basis — Fair value. 


1. The rate base is, by legislative mandate, fair value, except for deter- 
mining temporary rates, and the Commission is required to determine what 
the present fair value of property really is and not how much the property 
should be permitted to be worth, p. 134, 


Valuation, § 39 — Measures of value — Reproduction cost. 


2. Reproduction cost, although not identical with present value, is an es- 
sential element in ascertaining fair value for rate-making purposes, and this 
is particularly true where there has been little or no obsolescence and the 
property, if replaced, would be almost identically reproduced, p. 134. 


Valuation, § 23 — Rate base determination — Price changes. 


3. The extent to which price changes have increased the present value of 
property, a substantial part of which was put in service prior to 1917, 
is a fact within the Commission’s province to determine, and it is wrong 
to take the position that there have been no changes in the face of common 
knowledge that there have, as shown by publications, statistical reports, 
and other documents, p. 135. 


Valuation, § 28 — Book value determination — Deduction of depreciation reserve. 


4. A determination of book value has no place and is entitled to no consid- 
eration in the determination of value for rate-making purposes when rep- 
resenting the total value of physical property shown on the balance sheet 
with a deduction of the total reserve for depreciatior, on the theory that 
the property bought with depreciation accumulations ought not to be a basis 
for earnings, where the depreciation reserve is nothing more than a book- 
keeping figure representing the total of sums which annually the managers 
of the company thought should be set up on the books to replace property 
which would be retired in the future, p. 135. 
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Valuation, § 104 — Accrued depreciation — Depreciation reserve. 


5. A depreciation reserve representing the total sums annually set up on 
the books to replace property which would be retired in the future should 
not be deducted from book cost of property, on the theory that it represents 
the actual depreciation of the property, when it. substantially exceeds a 
Commission finding as to actual depreciation, p. 135. 


Valuation, § 41 — Measures of value — Invested capital. 


6. Capitalization bears no direct relationship to value for rate making where, 
during a period of constant growth, capitalization has been reduced, p. 136, 


Return, § 43 — Reasonableness — Effect of past earnings. 
7. The fact that a public utility company may have earned excessive returns 
in the past has no bearing on what, under present-day regulatory procedure, 
it is entitled to earn on the basis of the fair value of the property presently 
dedicated to public use, p. 137. 


Valuation, § 405 — Findings as to rate base — Inconsistency — Reproduction cost. 
8. Findings that depreciated reproduction cost is nearly $40,000,000 and that 
present fair value is $20,000,000 are inconsistent and irreconcilable in a 
case gaa depreciated cost of reproduction is the best evidence of fair value, 
p, 137. 


Appeal and review, § 62 — Reversal and remand — Inconsistent findings. 


9. A Commission rate order based on inconsistent and irreconcilable findings 
should be remanded to the Commission so that the findings may be recon- 
ciled, p. 137. 


Statutes, § 13 — Interpretation — Fair-value rate base — Prior decisions. 


10. The fact that the legislature wrote “fair value” into the section of the 
Public Utility Law providing for a rate base, at a time when most of the 
court decisions had established the elements of fair value for rate making, 
is of considerable importance in interpreting the statute, p. 138. 


Valuation, § 82 — Accrued depreciation — Elements. 
11. Physical deterioration and obsolescence are the two factors which deter- 
mine mortality of plant, p. 140. 

Valuation, § 101 — Accrued depreciation — Observation — Obsolescence. 


12. No adequate substitute exists for actual observation of the condition of 
property, coupled with a study of its state of obsolescence, in determining 
physical deterioration and obsolescence, although theoretical age-life esti- 
mates are entitled to consideration, p. 140. 


Valuation, § 100 — Accrued depreciation — Theoretical estimates. ‘ 
13. Disregard of testimony as to physical condition of property and ac- 
ceptance of theoretical age-life estimates of depreciation are arbitrary, al- 
though the Commission is not bound to accept the estimate of physical de- 
preciation, p. 140. 

Valuation, § 414 — Evidence — Books of company. 

14. The books of a utility company are not conclusive in a proceeding to 
determine the rate base, p. 140. 

Valuation, § 16 — Effect of expensed property. 

15. Exclusion from the rate base of expensed property (property the cost 
of which has been charged to maintenance instead of capital and possibly 
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recouped from consumers) is erroneous so long as present fair value is the 
rate base, p. 140. 


Return, § 101 — Natural gas utility. 
16. A return allowance of 64 per cent for a natural gas utility was held 
not to be unreasonably low, p. 141. 


Return, § 22 — Reasonableness. 
17. The factors involved in the exercise of judgment as to what constitutes 
a fair rate of return are so varied and complex that each case must neces- 
sarily stand on its own feet and no arbitrary yardstick is possible, p. 141. 


Depreciation, § 23 — Allowance for retirements — Depletion of wells and leases. 
18. No reversible error was found in an allowance for annual depreciation 
expense where the Commission allowed $200,000 over and above annual 
retirements, although the company’s evidence indicated that an allowance for 
depletion of wells and leases should have been in the neighborhood of $400,- 
000 a year and that an additional allowance for cost of abandonments should 
have been about $75,000 a year, p. 142. 


Expenses, § 39 — Cost of gas purchased — Contracts related to rates. 

19. The Commission, in determining the reasonableness of rates filed by a 
public utility company, need not concern itself about the predicament in 
which the company has voluntarily placed itself by paying increased amounts 
to independent producers for gas purchased under contracts relating such 
cost to utility rates, since the company is bound to know that an increase 
in rates might be challenged and that filed rates would not become final un- 
til and unless approved by the Commission, p. 143. 


Expenses, § 91 — Rate case expense — Unsuccessful support of new rates. 
20. No hard and fast rule requires the Commission to allow the entire rate 
case expense, and where a utility initiates an action by filing a tariff schedule 
raising its rates to an extent found excessive and unreasonable, an allowance 
for amortization of rate case expense which permits the company to collect 
three-fifths thereof from the public seems liberal, since the Commission 
might have refused to allow any part of these expenses, p. 144. 


Expenses, § 89 — Rate case expense. 
21. Expenses of a rate case should be allowed, at least to the extent they 
will be recoverable under new rates, if new rates filed by a utility are sub- 
stantially upheld, p. 144. 


Reparation, § 32 — Commission-made rates. 
22. An order requiring a public utility company to refund amounts collect- 
ed under Commission-made rates prior to the effective date of a new tariff 
schedule disapproved by the Commission is erroneous, p. 145. 


Courts, § 21 — Stare decisis — Ruling of higher court. 
23. The superior court, in reviewing a Commission rate order, cannot dis- 
regard a decision of the supreme court and repeat views overruled by that 
court so that the Commission may do its utmost to sustain such views if 
questioned on appeal, p. 145. 

Reparation, § 39 — Excessive charges under filed rates — Refund period. 
24. A contention that a Commission’s attitude is arbitrary and unreason- 
able in failing to compute refunds by taking an average of a number of 
years, in which were included several years during which a public utility 
company earned less than the Commission’s allowed return, is without merit, 
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Reparation, § 41 — Period of refund — Increased rates. 


25. A refund order in a case where a public utility company, after filing in- 
creased rates, has been required to file rates lower than Commission-made 
rates formerly in effect, as well as being lower than the rates filed by the com- 
pany, should be limited to the period between the date of filing increased 
rates and the date of an order nisi requiring a rate reduction and to the 
amount of excess returns due to whatever portion of the attempted increase 
in rates is ultimately disallowed, p. 145. 


(KELLER, PJ., concurs in separate opinion; RHopes, J., dissents.) 


Before Keller, P. J., and Stadtfeld, 
Rhodes, Hirt, and Kenworthey, JJ. 

APPEARANCES: Wm. A. Dougher- 
ty and C. W. Cooper, both of New 
York city, and James B. Sayers, G. 
Kirby Herrington, and James L. 
White, all of Pittsburgh, for appel- 
lant; Samuel Graff Miller, Senior 
Counsel, and Harry M. Showalter, 
Counsel, both of Harrisburg, for 


Pennsylvania Public Utility Commis- 
sion; Anne X. Alpern, City Solicitor 
of Pittsburgh, for city of Pittsburgh; 


Walter P. Smart, County Solicitor 
and Nathaniel K. Beck, Assistant 
County Solicitor, both of Pittsburgh, 
for Allegheny county ; Richard H. Gil- 
bert, Solicitor, of Tyrone, for bor- 
ough of Tyrone. 


KENwortTHy, J.: This appeal by the 
Peoples Natural Gas Company is from 
a final order of the Public Utility Com- 
mission declaring unreasonable and ex- 
cessive the rates of appellant, directing 
substantial refunds for the years 1939 
to 1941, inclusive, and ordering the fil- 
ing of new tariff schedules which 
would reduce the revenues from 
domestic and commercial consumers 
and produce revenues from these 
classes of consumers not to exceed 
$6,108,143. To necessary operat- 
ing expenses it allowed a return of 
64 per cent on a rate base of $21,566,- 
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085. The Commission found the 
fair value of appellant’s property, 
used and useful in rendering the serv- 
ice, as of the date of the order nisi 
(March 4, 1942) (43 PUR(NS) 
82) was $20,000,000 to which it al- 
lowed an addition of $1,566,085 for 
working capital. 

The early history of the proceed- 
ings is set forth at length in our opin- 
ion on the previous appeal reported at 
141 Pa Super Ct 5, 35 PUR(NS) 
75, 14 A(2d) 133, and will not be re- 
peated here. 

Pursuant to our order remanding 
the case, further hearings were held 
in September and November, 1940, 
and the record was closed on Novem- 
ber 15, 1940. On March 4, 1942, 
supra, the Commission filed its order 
nisi; the final order was filed Decem- 
ber 7, 1942, 47 PUR(NS) 385. 


The appeal raises a number of 
questions. We shall consider them 
and the facts material to each ques- 
tion under separate headings. 


The Rate Base 


Physical Property 

The Commission found “that the 
reproduction cost of respondent's 
property at December 31, 1938, with- 
out deduction for accrued deprecia- 
tion, was $72,236,739.” (43 PUR 
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(NS) at p. 93.) It also found “that 
the original cost of all of its prop- 
erty in use at December 31, 1938, was 
$47,732,478.” Based upon the esti- 
mates of the Commission’s expert, it 
found an over-all depreciation of 45 
per cent which, when applied to the 
reproduction cost, reduced it to $39,- 
730,207, and when applied to the 
original cost, to $26,252,863. In dis- 
cussing present fair value, the Com- 
mission also mentioned two other 
figures: (a) $9,869,793, which it 
called “Book Value,” and (b) $12,- 
744,126, which it spoke of as “In- 
vested Capital” or the number of dol- 
lars which the owners invested in the 
corporation. The Commission found: 
“After having considered each of the 
elements specifically mentioned in this 
section of our order, and having 
weighed carefully all other facts of 
record which might be considered rel- 
evant thereto, we find and determine 
that the fair value rate base of re- 
spondent as a going concern, exclu- 
sive of working capital, is $20,000,- 
000 as of the date of this order.” (43 
PUR(NS) at p. 109.) 

It is to be noted that the Commis- 
sion’s finding of fair value is little 
more than half the amount it found 
it would cost to reproduce the prop- 
erty, less depreciation. It was less 
than it found was the original cost, 
less depreciation. And the original 


cost figure used by the Commission 
gave no consideration whatever to the 
uncontradicted evidence that, if the 
actual cost had been adjusted to re- 
flect the price levels of December 31, 
1938, it would have been approxi- 
mately the same as reproduction cost. 


It has been said that “to avoid 
danger of reversal, Commissions 
[are] often at pains to camouflage the 
real basis of valuation by giving lip- 
service to ‘considering’ and ‘giving 
due weight’ to all factors mentioned in 
Smyth v. Ames (1898) [169 US 466, 
42 L ed 819, 18 S Ct 418].”? It is 
obvious that the Commission here has 
adopted a rate base directly related 
to (though less than) depreciated 
original cost and has completely 
ignored its own finding that the cost 
of reproduction, less depreciation, was 
nearly $40,000,000.? 

It is important in a proceeding of 
this kind to bear in mind what is to 
be the rate base. If it is prudent in- 
vestment, original cost or original cost 
less the depreciation reserve are nec- 
essary and perhaps controlling consid- 
erations. But prudent investment and 
fair value are wholly different things. 
The conception of Mr. Justice Bran- 
deis, expressed in his dissent in the 
Southwestern Bell Telephone Case,* 
which is a landmark in the contro- 
versy still waging over the merits of 
prudent investment versus fair val- 





1Bauer & Gold, Public Utility Valuation 
(1934), 103, 

"In fairness, it should be said that in its 
disposition of all of the points raised, the Com- 
mission was undoubtedly very much influenced 
by the decision of the Federal Power Commis- 
sion in Pennsylvania Pub. Utility Commis- 
sion v. Hope Nat. Gas Co. (1942) 44 PUR 
(NS) 1, a case instituted by the Commission 
against an affiliate of this appellant. But, on 
appeal, the order of the Federal Power Com- 
mission was reversed by the circuit court of 
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appeals for the fourth circuit (one judge dis- 
senting) in a comprehensive opinion by Judge 
Parker for whose industry and wisdom we ac- 
knowledge a considerable debt. See Hope 
Nat. Gas Co. v. Federal Power Commission 
(1943) 47 PUR(NS) 129, 134 F(2d) 287, 
certiorari allowed (1943) 319 US 735, 87 L 
ed 1695, 63 S Ct 1165. 

8 Missouri ex rel. Southwestern Bell Teleph. 
Co. v. Public Service Commission, 262 US 276, 
289, 67 L ed 981, PUR1923C 193, 43 S Ct 544, 
31 ALR 807. 
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ue, was not that original cost was 
value but that prudent investment was 
a rate base more desirable than value.* 

[1] Although the opportunity to 
debate the respective merits of these 
wholly different theories of rate fix- 
ing offers an alluring challenge, an 
extended discussion would serve no 
useful purpose here. For the legisla- 
tive mandate in this commonwealth 
is that the rate base is fair value 
(Solar Electric Co. v. Public Utility 
Commission [1939] 137 Pa Super Ct 
325, 335, 336, 31 PUR(NS) 275, 9 
A(2d) 447), except that for the de- 
termination of temporary rates under 
§ 310,° original cost less accrued de- 
preciation may be used. The doc- 
trine, irrespective of its merits, en- 
trenched in our law until the legisla- 
ture changes it, requires the- Com- 
mission to determine what the pres- 
ent fair value of the property really 


is and does not permit it to adopt the 
recommendation of the economists 
who argue that the Commission’s 
function should be one of choosing a 
proper rate base—of deciding how 
much the property should be permit- 


ted to be worth rather than of dis- 
covering how much it actually is 
worth. 

What is competent evidence—what 
are the elements—of present fair 
value? 

[2] There has been much confu- 
sion, stemming, perhaps, from the 
somewhat vague and _ inconclusive 
dictum of Mr. Justice Harlan in 
Smyth v. Ames.’ The repeated lip- 
service which Commissions and courts 
have given this formula has obscured 
rather than clarified the rate-base- 
finding process. For by 1926, the 
Supreme Court of the United States 
had virtually committed itself to re- 
production cost at current prices as, 
in effect, the dominant basis of value 
under ordinary circumstances and rea- 
sonably stable prices.® As late as 
1939, this court pointed out® that in 
an unbroken line of decisions of our 
supreme court and this court, “the 
cost of reproducing the property has 
consistently been held to be not only 
a relevant but also an essential ele- 
ment in the ascertainment of its ‘fair 
value’ for rate-making purposes.” 





4His argument was that all the Fourteenth 
Amendment guarantees is a reasonable net 
return on the capital invested; that the use of 
such a rate base has obvious practical advan- 
tages for the purpose of rate regulatory pro- 
cedures; and that its adoption would avoid the 
hardship on consumers compelled to pay high 
rates during periods of high prices and the 
hardship on investors compelled to accept a 
low return during periods of low prices which 
necessarily result from the use of a fair value 
base. In other words, Mr. Justice Brandeis’ 
objective was to adopt a base which would not 
vary with the fluctuations in value. 


5 Act of May 28, 1937, P.L. 1053, 66 PS 
§ 1150. 


6 The constitutionality of this base has been 
upheld by a statutory Federal court on the 
ground that the utility is given, by the section, 
a right of recoupment in the event that the 
final determination of fair value indicates the 
rates thus fixed were too low. Beaver Valley 
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Water Co. v. Driscoll’ (1939) 30 PUR(NS) 
305, 28 F Supp 722. The question, however, 
has not been passed upon by either of the 
appellate courts of this state nor by the Su- 
preme Court of the United States. See Solar 
Electric Case at pages 347, 348 of 137 Pa 
Super Ct. 

7 (1898) 169 US 466, 546, 547, 42 L ed 819, 
18 S Ct 418. 

8 McCardle v. Indianapolis Water Co. 272 
US 400, 412, 71 L ed 316, PUR1927A, 15, 47 
S Ct 144. The court intimated that, if prices 
were not reasonably stable, that is if they were 
inordinately high or low and might reasonably 
be expected to change in the near future, the 
prospective change could be taken into con- 
sideration or an average of costs over a period 
of years taken. See discussion of this case by 
Bauer & Gold, supra, at 98-103. 

9 Solar Electric Co. v. Public Utility Com- 
mission, supra, 137 Pa Super Ct at p. 344, 31 
PUR(NS) at p. 288. 
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This is particularly true where, as 
here, according to the uncontradicted 
evidence there was little or no obso- 
lescence and the property, if replaced, 
would be almost identically repro- 
duced. See Ben Avon v. Ohio Valley 
Water Co. 260 Pa 289, 309, PUR 
1918D 49, 103 Atl 744. 

This does not mean that in every 
case depreciated reproduction cost is, 
under our decisions, identical with 
present value. We have said it is not. 
See Bangor Water Co. v. Public 
Service Commission (1923) 82 Pa 
Super Ct 48, 55; Philadelphia v. Pub- 
lic Service Commission (1924) 84 
Pa Super Ct 135, 150. In determin- 
ing what is, from the facts of a par- 
ticular case, the best evidence of pres- 
ent value, the Commission and this 
court is under a duty to exercise an 
intelligent and discriminating judg- 
ment. But since the test is one of 


reason, the weight to which a partic- 
ular element is entitled in a given 
situation will vary. 

A brief discussion of the other so- 
called “elements” which the Commis- 
sion said it “considered” will demon- 


strate why they must assume a 
subordinate position—and some of 
them be entirely disregarded—in a 
proper determination of present fair 
value under the circumstances of this 
case. 

Original cost has been approved as 
a rate base where (1) there has been 
no great change in cost levels and (2) 
there has been a change but proper 
adjustment is made based upon com- 
petent evidence of price trends. See 
Clark’s Ferry Bridge Co. v. Public 
Service Commission, 108 Pa Super 
Ct 49, PUR1933D 173, 165 Atl 261, 
affirmed (1934) 291 US 227, 78 L 
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ed 767, 2 PUR(NS) 225, 54 S Ct 
427, and Scranton-Spring Brook 
Water Service Co. v. Public Service 
Commission (1935) 119 Pa Super Ct 
117, 14 PUR(NS) 73, 181 Atl 77. 
As stated by the Supreme Court of 
the United States in McCardle v. 
Indianapolis Water Co. supra (note 
8), 272 US at p. 411, PUR1927A 
at p. 24: “Undoubtedly, the reason- 
able cost of a system of waterworks, 
well planned and efficient for the pub- 
lic service, is good evidence of its 
value at the time of construction. 
And such acutal cost will continue 
fairly well to measure the amount to 
be attributed to the physical elements 
of the property so long as there is no 
change in the level of applicable 
prices.” (Italics supplied.) 

[3] In the present case, appellant 
started business in 1885. A substan- 
tial part of the property—about 40 
per cent—was put in service prior to 
1917. It offered evidence, which was 
uncontradicted, that if the original 
cost figures were trended to reflect 
current prices of labor and materials 
the total original cost would approxi- 
mate its estimate of reproduction cost. 
That there have been great changes 
is shown by many publications, statis- 
tical reports, and other documents 
readily available. The extent to which 
these changes have increased the pres- 
ent value of appellant’s property was 
a fact within the Commission’s prov- 
ince to determine. But it was wrong 
in taking the position there had been 


-no changes in the face of the common 


knowledge that there had. 

[4, 5] “Book Value.” This figure 
—$9,869,793—was arrived at by tak- 
ing the total value of the physical 
property shown on appellant’s balance 
51 PUR(NS) 
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sheet for December 31, 1938 ($39,- 
283,989), and deducting from it the 
total reserve for depreciation ($29,- 
414,196). 

The method used in arriving at this 
figure is the formula advocated by 
most of the supporters of prudent in- 
vestment. The theory, simply illus- 
trated, is as follows: The utility 
starts business with a capitalization of 
$50,000, all of which is invested in 
the plant. At the end of ten years, 
it has accumulated, through annual 
charges to the consumers, a deprecia- 
tion reserve of $25,000, all of which 
it has invested in additions to the 
plant, and has invested an additional 
$25,000 out of earnings. The orig- 
inal cost would then be $100,000, and 
the amount invested by the owners as 
distinguished from the consumers is 
determined by the formula: original 
cost less depreciation reserve. 


The method has no place and is en- 
titled to no consideration in the deter- 
mination of value. This depreciation 
reserve is nothing more than a book- 
keeping figure. It is not represented 
by cash or investments in bonds and 
stocks. It represents the total of the 
sums which annually the managers of 
appellant thought should be set up on 
the books to replace property which 
would be retired in the future. And 
the only effect of this accounting pro- 
cedure was to make the portion of ap- 
pellant’s earnings thus set aside un- 
available for dividends or for addi- 
tions to surplus. And the funds thus 
withheld from the stockholders have 
been reinvested in property used in 
serving the public. If throughout the 
period this reserve has been accumulat- 
ed appellant has consistently earned 
and paid liberal dividends, it may be 
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argued that the property bought with 
these funds was, in fact, paid for by 
the ratepayers, not the owners, and 
that the owners, therefore, ought not 
to have earnings from it. But this 
ought-not argument can be disposed 
of by pointing out that, under the ex- 
isting law, the only test is the present 
fair value of the property used and 
useful in rendering the service. That 
appellant owns the property and is 
using it in the service is unquestioned. 
And, so long as present fair value is 
the test, it makes no difference wheth- 
er appellant bought it, received it asa 
gift, or won it ina lottery. See Pub- 
lic Utility Comrs. v. New York 
Teleph. Co. 271 US 23, 32, 70 L ed 
808, PUR1926C 740, 46 S Ct 363. 


Moreover, it cannot be argued that 
the depreciation reserve should be de- 
ducted from the book cost of the prop- 
erty on the theory that it represents 
the actual depreciation of the property. 
This argument would run counter to 
the Commission’s specific finding that 
the actual depreciation was 45 per 
cent whereas the deduction of $29,- 
869,793 from the assumed cost of 
$39,283,989 would, indicate a depre- 
ciation of over 75 per cent. 

“Invested Capital.” This figure— 
$12,744,126—is what the Commis- 
sion found represented appellant's 
capitalization. 

[6] Even the severest critics of the 
present value doctrine concede that 
capitalization is ordinarily no evidence 
of value."° The history of the capi- 
talization of appellant in the present 
case clearly demonstrates that it has 
not in the past, nor does it in the 





10 See Harry R. Booth, Prudent Investment, 
Fair Value and Public Utility Regulation, 1 
National Lawyers Guild Quarterly, 229, 233. 
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present, bear any direct relationship 
to value. For example, although be- 
tween 1935 and 1939 appellant was 
constantly growing and, in 1938, ac- 
quired by merger property having an 
original cost of $10,751,407, its capi- 
talization was reduced, during the 
same period, from $25,571,524 to 
$15,095,346. 

[7] Apparently appellant, through- 
out its history, has always been able to 
pay substantial dividends and has built 
up its properties by plowing back 
earned surpluses. This is strong evi- 
dence that, at least during the early 
years of its life, its earnings, and per- 
haps its rates, were unreasonably 
high. But this is not a proceeding to 
determine the reasonableness of the 
rates of appellant between 1885 and 
1913 when the legislature first under- 
took the comprehensive regulation of 
the rates of public utilities. Such an 
attempt would require the determina- 
tion of innumerable factors which are 
absent from the present record and 
could not possibly be supplied. The 
suggestion that either the present 
stockholders—who may be entirely 
different from the stockholders during 
the earlier period, although the stock 
has been wholly owned by the Stand- 
ard Oil Co. of N. J. because the latter 
stockholders have changed from time 
to time—should be penalized because 
of the unjust enrichment of their 
predecessors, or that the present con- 
sumers should benefit from the high 
rates paid by earlier consumers does 
not appeal to us. The vague feeling 
that there may have been a past wrong 
we would like to right does not, in our 
opinion, furnish an adequate basis for 
taking property from the present own- 
ers and giving it to someone else. 
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The fact that it may have earned 
excessive returns in the past has no 
bearing whatever on what, under 
present-day regulatory procedure, it is 
entitled to earn on the basis of the 
fair value of the property presently 
dedicated to public use. Public Util- 
ity Comrs. v. New York Teleph. Co. 
supra. 

[8,9] So long as present fair value 
is the rate base and since depreciated 
cost of reproduction is the best evi- 
dence of it offered in the present case, 
the findings of the Commission (1) 
that the depreciated reproduction cost 
was nearly $40,000,000, and (2) that 
present fair value was $20,000,000 
are inconsistent and irreconcilable. 
These findings are analogous to a 
verdict of a jury with special findings 
which are inconsistent. The case will 
be returned so that these findings may 
be reconciled. For, although it is 
this court’s function, in cases in 
which it is contended there is confisca- 
tion, to determine the facts as well as 
the law (Ohio Valley Water Co. v. 
Ben Avon, 253 US 287, 64 L ed 
908, PUR1920E 814, 40 S Ct 527; 
Solar Electric Co. v. Public Utility 
Commission, supra, 137 Pa Super Ct 
at p. 354) we ordinarily prefer that 
proper findings be first made by the 
Commission as an aid to us in per- 
forming that function. See Scranton- 
Spring Brook Water Service Co. v. 
Public Service Commission, supra, 
119 Pa Super Ct at pp. 122, 123. 

This is not to say that on rehear- 
ing the Commission is bound to find 
that present fair value approximates 
$40,000,000. In spite of its express 
finding that depreciated reproduction 
cost approximated that amount, it in- 
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dicated in its discussion that the evi- 
dence offered by appellant that it 
would cost $72,236,739 to reproduce 
the property new should not have been 
given full weight. It perhaps would 
not have been incorporated into its 
finding if the Commission had fully 
understood that the finding was bound, 
under the law, to play such an im- 
portant part in the determination of 
the ultimate finding of fair value. 
The Commission should be given an 
opportunity to reconsider the weight 
of this evidence and, if it so desires 
and is in a position to do so, to offer 
in evidence its own estimate of re- 
production cost. See Solar Electric 
Co. v. Public Utility Commission, su- 
pra, 137 Pa Super Ct at pp. 348, 349. 
Or in view of what we have said, the 
Commission may use original cost as 
a base provided it makes proper ad- 
justments for increases in prices. 
[10] It is a fact of considerable 
importance that most of the decisions 
of our own appellate courts and, for 
that matter, of the Supreme Court of 
the United States, establishing the 
elements of fair value for rate-making 
purposes were rendered before our 
legislature adopted the Public Utility 
Law of 1937 and wrote “fair value” 
into § 311, 66 PS § 1151, and that 
standard, minus a detailed list of the 
elements constituting fair value, was 
carried over from the Public Service 
Act of 1913." It is a settled rule of 
construction: ‘That when a court of 
last resort has construed the language 
used in a law, the legislature in sub- 
sequent laws on the same subject mat- 


ter [may be presumed to] intend the 
same construction to be placed upon 
such language.” *” And it is impor- 
tant to bear in mind that, even though 
the Supreme Court of the United 
States as presently constituted, may, 
in the near future, overrule some of 
its former decisions and uphold as 
constitutional something other than 
fair value as a rate base, such change 
of position would not effect a change 
in the law of this commonwealth.” 
Since the legislature put fair value in- 
to our law, together with what in 
1937, when the law was passed, was 
universally understood to have been 
the elements of fair value, that body 
alone can take it out and substitute 
something else in its place. If and 
when the change comes—the concur- 
ring justices in Federal Power Com- 
mission v. Natural Gas Pipeline Co. 
(1942) 315 US 575, 606, 86 L ed 
1037, 42 PUR(NS) 129, 62 S Ct 
736, suggest that it has already taken 
place—it will simply mean that a con- 
stitutional limit on the power of the 
legislature to experiment or innovate 
will have been removed. 


Depreciation 

The finding that appellant’s phys- 
ical property had depreciated 45 per 
cent was largely based upon the testi- 
mony of Farstadt, the Commission’s 
engineer. His contribution consisted 
of estimates of lives of the various 
types of plant classified according to 
accounts. For example, he estimated 
life of field measuring station struc- 
tures to be forty years, field line con- 
struction thirty-three years, drilling 





; =: Act of July 25, 1913, P.L. 1374, Art. V, 
12 Act of May 28, 1937, P.L. 1019, § 52, 46 


PS § 552. 
51 PUR(NS) 


13 See Paul G. Kauper, Wanted: A New 
Definition of the Rate Base, 37 Mich. L. Rev. 
1209, 1233. 
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and cleaning equipment thirty years, 
etc. He based these estimates pri- 
marily upon studies which he made 
of treatises, and of tables furnished 
by the Interstate Commerce Commis- 
sion and the U. S. Bureau of Internal 
Revenue. Although he said that they 
were also based “upon my general 
familiarity with conditions in the par- 
ticular territory involved,” he clearly 
indicated elsewhere he had made no 
attempt to base them on the observed 
condition of appellant’s plant. He ad- 
mitted that he made no investigation 
of appellant’s experience with the re- 
tirement of various types of its prop- 
erty. Although the quality of main- 
tenance of property is a vital factor 
in determining its life, he apparently 
made no special effort to consider it. 
He gave meters an estimated life of 
forty years. Although he said the de- 
preciable portion of meters would not 
be more than 25 per cent to 30 per 
cent he had no knowledge when, how 
often, and how recently these depreci- 
able parts had been replaced “and had 
they been [recently] replaced, the 
meters would be in as good a condition 
as new, for all practical purposes.” 
Almost every type of machinery or 
equipment might have its age con- 
stantly reduced as well as its life in- 
definitely extended by the replacement 
of wearing parts. A pipe line built 
in 1900 might, in the year 1940, 
through periodic replacements of sec- 
tions of it, have an average or over- 
all age of ten years. Although 
Farstadt estimated the life of com- 
pressing station equipment at thirty- 
three years, he testified that one of ap- 
pellant’s stations (Brave) had been in 
operation for more than thirty-three 
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years and “this plant is in good operat- 
ing condition.” 

The difficulty with any theoretical 
method of estimating lives is perhaps 
apparent from the foregoing discus- 
sion of Farstadt’s testimony. Even 
though the tables be the best available, 
they are open to the same objections 
which have induced our supreme 
court to restrict the admission of 
human mortality tables in negligence 
cases. 

But even if the Commission’s 
method of arriving at the estimated 
lives of the various classes of prop- 
erty were acceptable, there are other 
difficulties presented by the method 
in which it estimated the average ex- 
isting ages of the property. The 
Commission claims to have made 
these estimates from the company’s 
own records. If the company had 
kept adequate property records indi- 
cating exactly when various types of 
property were dedicated to the public 
use and the various additions and re- 
tirements, these records would un- 
doubtedly have served the purpose. 
But the records merely showed, by 
accounts, the year-by-year expenditure 
of dollars for the various classes of 
property. The difficulty with attempt- 
ing to determine the average age of 
a particular class of property such as 
meters from the records showing the 
years in which a given number of 
dollars were expended for installing 
them is that it assumes, to have any 
validity, that the price of the meters 
installed remained constant through- 
out. If, as was the case here, the 
prices were constantly undergoing 
change, the number of meters or oth- 
er kinds of property installed in a 
particular year could not be deter- 
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mined from the number of dollars in- 
vested. 

[11-13] Except for the mortality 
of plant caused by fire, floods, and 
other accidents, which should not be 
considered in determining present 
value (a brand-new compressor is still 
brand new although it may be de- 
stroyed by an explosion tomorrow), 
there are but two factors which deter- 
mine mortality, (1) physical deteriora- 
tion and (2) obsolescence. In deter- 
mining these factors, it seems that 
there never can be an adequate sub- 
stitute for actual observation of the 
condition of the property coupled with 
a study of its state of obsolescence. 
We have said so—see Clark’s Ferry 
Bridge Co. v. Public Service Commis- 
sion, 108 Pa Super Ct 49, 74, 75, 
PUR1933D 173, 165 Atl 261—al- 
though we have also said that theoret- 
ical age-life estimates are entitled to 
consideration. Appellant’s engineer 
made what from his testimony seemed 
to be adequate studies of the physical 
condition of the property. He esti- 
mated the over-all depreciation at 
26.02 per cent. The Commission was 
not bound to accept his figure. But, 
on the basis of the present record, it 
was the Commission’s duty to give 
some weight to it and, in wholly dis- 
regarding it and accepting the theoret- 
ical estimates of the Commission’s 
witness, its action was arbitrary. It 
should not have closed its eyes to the 
present condition of the property and 
computed depreciation on the basis of 
mere formulas alone. 


Exclusion of Expensed Items 

[14, 15] In determining the rate 
base, the Commission excluded $7,- 
558,226 (the actual mechanics were 
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that it found depreciated original cost, 
$26,252,863, and then deducted an 
additional $4,157,024 which repre- 
sented $7,558,226 depreciated by 45 
per cent). On the basis of the present 
record, it is conclusively settled that 
the deducted sum represented capital 
investment because the Commission 
included it in its finding that the orig- 
inal cost of the property was $47,- 
732,478. Under the system of ac- 
counting in use prior to 1920 (and 
apparently authorized), the items rep- 
resenting this investment which con- 
sisted principally of cost of drilling 
wells, pipe lines, etc., were treated as 
expenses. The position which the 
Commission took in the order nisi 
was that appellant had been reim- 
bursed in full for these expenditures 
and was, therefore, not entitled to 
have been considered as an element of 
the rate base “to be paid for again 
by the consumers.” In its final order, 
it said: “If the past records were 
truthful and are now relied upon, no 
one is hurt by such reliance; if the 
past records were false, and such 
falsification resulted in overcharges to 
another party, the story they tell can- 
not now be altered-so that the injured 
party must repeat payment of the over- 
charge.” (47 PUR(NS) at pp. 401, 
402.) 

The books of the company are, of 
course, not conclusive. This is well 
settled. Solar Electric Co. v. Public 
Utility Commission, supra, 137 Pa 
Super Ct at pp. 351, 352; Missouri 
ex rel. Southwestern Bell. Teleph. Co. 
v. Public Service Commission, supra, 
note at p. 295 of 262 US. The real 
merit in the argument, if there is any, 
must rest on an equitable basis. If 
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throughout the period these capital in- 
vestments were treated as expenses the 
company was nevertheless able to earn 
a fair net return on the value of the 
property dedicated to the public use it 
would be some evidence, at least, that 
the rates, during that period, were too 
high. We have already indicated the 
reasons why this argument is without 
merit so long as present fair value is 
the base. 

The identical question is discussed 
by Judge Parker in Hope Nat. Gas 
Co. v. Federal Power Commission, 
supra, note 2. His conclusion is aptly 
expressed at page 303 of 134 F(2d), 
47 PUR(NS) at pp. 150, 151: “Tf 
the property were being condemned, 
no one would suggest that items which 
went into the cost of producing it 
should not be considered as a part of 
its cost, whatever method of account- 
ing it had employed. If it were being 
sold on the basis of cost, no court 
would exclude such items from con- 
sideration. And there is as little 
ground for excluding them from con- 
sideration in a proceeding like this, 
where value is being determined as a 
basis for rates which must compen- 
sate the company for the gradual sale 
of its property through use as well as 
provide a return upon its investment. 
Certainly if the company had charged 
to capital investment items which 
should have been charged to expense, 
there would be no excuse for not 
eliminating them in the valuation of 
the property; and there is as little 
excuse for not considering as capital 
investment items erroneously charged 
to expense. Bookkeeping which does 
not reflect realities must not be al- 
lowed to obscure the real nature of 
the inquiry.” 
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W orking Capital 

The allowance for working capital 
of $1,566,085 was probably a little 
low under ‘the evidence although we 
are not persuaded that it was er- 
roneous. 


Rate of Return 


[16, 17] The 63 per cent allowed 
by the Commission was not unreason- 
ably low. As we pointed out in the 
Solar Electric Case, in which we sus- 
tained a rate of return of 6 per cent 
the factors involved in the exercise 
of judgment as to what constitutes a 
fair rate of return are so varied and 
complex that each case must neces- 
sarily stand on its own feet and no 
arbitrary yardstick is possible. 

The Supreme Court of the United 
States said in Bluefield Water Works 
& Improv. Co. v. West Virginia Pub. 
Service Commission, 262 US 679, 
693, 67 L ed 1176, PUR1923D 11, 
21, 43 S Ct 675, 679: “A rate of 
return may be reasonable at one time 
and become too high or too low by 
changes affecting opportunities for in- 
vestment, the money market and busi- 
ness conditions generally.” And in 
United R. & Electric Co. v. West, 
280 US 234, 249, 74 L ed 390, PUR 
1930A 225, 228, 50 S Ct 123, the 
same court said: “What is a fair re- 
turn within this principle cannot be 
settled by invoking decisions of this 
court made years ago, based upon con- 
ditions radically different from those 
which prevail today. The problem 
is one to be tested primarily by pres- 
ent-day conditions.” 

Appellant offered the evidence of a 
financial expert who undertook to 
demonstrate, by the use of statistical 
data, that a fair and reasonable re- 
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turn should be not less than 7 8/10 
per cent. But what we said in the 
Solar Electric Case, supra, at pp. 387, 
388 of 137 Pa Super Ct, about similar 
evidence and the numerous considera- 
tions in determining a fair rate is 
equally applicable here. In our opin- 
ion the rate was not confiscatory. 


Annual Expenses 


Depreciation Allowance 

[18] The Commission allowed 
$600,000 ; appellant’s witness, Rhodes, 
contended the allowance should have 
. been $1,300,000. Recognizing the 
fundamental principle that the annual 
depreciation allowance must be cor- 
related with accrued depreciation, the 
Commission criticized the witness for 
inconsistency in not more intimately 
tying the two things together. It 
pointed out that if the observed de- 
preciation contended for by the wit- 
ness was only 26.02 per cent, the an- 
nual allowance asked for was too 
high. A possible valid explanation of 
the discrepancy might be found in the 
claim of appellant that it was entitled 
to some consideration for the deple- 
tion of oil wells and leases not reflect- 
ed in the observed depreciation of ap- 
pellant’s physical plant. And the crit- 
icism of Rhodes’ inconsistency is 
equally applicable to the Commission 
because it did not allow as much as 
required by a direct tie-up with the 
finding the plant was 45 per cent de- 
preciated. But apart from this, what 
the Commission actually did in com- 
puting the allowance, as distinguished 
from the discussion, is the thing of 
importance. 

What the Commission did was this: 
It took appellant’s retirement experi- 
ence for the period between 1921 and 


1937 and computed the average an- 
nual capital loss due to retirements at 
1.035 per cent. It then applied this 
percentage to what it found to be the 
undepreciated original cost ($38,865,- 
972—$47,732,478 less “expensed” 
items) which produced a figure of 
$402,263. It then said: “After con- 
sideration of all of the evidence of 
record, we are of the opinion that 
$600,000 constitutes an adequate al- 
lowance for annual depreciation.” 
(43 PUR(NS) at p. 122.) 
Appellant complains that the Com- 
mission made no allowance for the 
depletion of wells and leases and the 
cost of abandonments. It is true that 
no specific allowance was made for 
either of these items and they were 
not reflected in the table of retirements 
experience which the Commission used 
in its computation. But the Commis- 
sion made an allowance of $200,000 
over and above what it calculated to 
be the average annual capital loss due 
to retirements and, since there are no 
other specific items which appellant 
contends were omitted from the cal- 
culation, it seems fair to assume the 
Commission gave them some consid- 
eration. The real question is wheth- 
er it gave them enough. Appellant’s 
evidence indicated the allowance for 
depletion of wells and leases should 
have been in the neighborhood of 
$400,000 a year and that the addition- 
al allowance for cost of abandonments 
should have been about $75,000 per 
year. But this evidence was not bind- 
ing on the Commission nor on this 
court and the record indicates the 
Commission made a substantial allow- 
ance for these two items. It would 
have perhaps been’a little better if it 
had discussed these claims specifically 
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and indicated why it was making an 
allowance of only $200,000 when ap- 
pellant’s uncontradicted evidence in- 
dicated it should have been in the 
neighborhood of $475,000. But we 
find no reversible error. 


Cost of Gas Purchased from Inde- 

pendent Producers 

[19] Apparently a substantial part 
of appellant’s gas supply is purchased 
from a large number of independent 
Pennsylvania producers. Contracts 
were made with them in the 1920’s 
that called for a price of approxi- 
mately 22 cents per thousand cubic 
feet. Because of the tremendous 


reduction in appellant’s sales caused 
by the depression, in 1933 appellant 
went to all these producers and got 
most of them, but not all, to agree 
to an amendment, under the terms of 
which the price was to be reduced to 
18 cents, with the proviso that, in the 


event its rates should be increased 
there would be an increase in the 
price equivalent to 30 per cent of the 
increase in the average rate for gas 
sold to domestic consumers. 

The new rates which are challenged 
by this proceeding went into effect on 
July 1, 1940, and using the formula 
in the contracts above referred to, the 
price to the independent producers 
was increased to 21.6 cents. The 
Commission disallowed the increase 
and figured operating expenses for 
the last half of 1940, for the years 
1941 and 1942, and for the future at 
the 18-cent rate. 

We do not understand that the 
Commission challenged the bona fides 
of the contracts made with the inde- 
pendent producers nor their reason- 
ableness nor their validity. It seems 


143 


clear that since the Commission dis- 
allowed the increase in appellant’s 
rates it concluded that under the terms 
of the contracts with the producers 
appellant was not obliged to pay the 
higher price for the gas. 

In the event some portion of the 
increase in rates is ultimately allowed, 
the Commission will undoubtedly al- 
low the correlated increase in the price 
which appellant is required, under the 
terms of the contracts, to pay for the 
gas it purchases. To an extent, at 
least, therefore, appellant’s objection 
to this part of the order may be auto- 
matically taken care of. 

If the full increase in rates is not 
allowed, appellant would not be re- 
quired to pay 21.6 cents for its gas 
but some lesser sum which would be 
related to the increase in rates allowed. 
In that event the fact that appellant 
has already paid the higher price for 
the two and a half years involved may 
present a difficulty. But if there is a 
difficulty, it is of the appellant’s own 
making. It was bound to know that 
an increase in its rates might be chal- 
lenged and that they would not become 
final until and unless approved by the 
Commission. It seems that it could 
and should have taken some precau- 
tion to protect itself against the ulti- 
mate disallowance of the increase. If 
the producers have been overpaid, ap- 
pellant may have a right to recover 
back or to establish a credit to the ex- 
tent of the overpayments. It prob- 
ably would have been safer to have 
deposited the sums representing the in- 
crease in prices in escrow or to have 
withheld the payments until the ques- 
tion of its liability for them was ulti- 
mately established. 

When the Commission ultimately 
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determines the amount of appellant’s 
rates it need not concern itself about 
the predicament in which appellant has 
voluntarily placed itself. 

Appellant presents a_ subsidiary 
argument in this connection based on 
the fact that the Commission, in cal- 
culating the purchase price of the gas, 
used a flat 18-cent rate prior to July 
1, 1940, and a flat 21.6-cent rate 
thereafter. - It points out that because 
not all of the independent producers 
agreed in 1933 to reduce the rate to 
18 cents, the average price paid on 
all contracts prior to July 1, 1940, ex- 
ceeded 18 cents, and since that date 
the average price has exceeded 21.6 
cents. The error in this method of 
computation seems to be clear and, al- 
though it does not involve a lot of 
money, it should be corrected on the 
return of the case to the Commission. 


Rate Case Expense 


[20] Appellant made the follow- 


ing expenditures for making the 

studies and procuring the data re- 

quired by the Commission in this pro- 
ceeding : 

$150,648.50 

340,873.58 

354,186.85 

25,361.00 

7,782.00 

The Commission allowed these as 
proper expenses and, at the sugges- 
tion of appellant, agreed that they 
should be amortized over a 5-year 
period at the rate of $169,806 per 
year. 

Appellant contends the method of 
amortization works a hardship be- 
cause it is,compelled to absorb the 
yearly proportion of the expenses in 
two years (1937 and 1938) in which 
its rates were not too high; that the 
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only method by which it can be wholly 
reimbursed for this expense is to col- 
lect it from the consumers during the 
years in which its rates were found to 
be excessive by having it allowed dur- 
ing those years as a proper expense, 

Logically, this argument seems un- 
answerable; in fact, the Commission 
does not attempt to meet it. Under 
the Commission’s order appellant sim- 
ply cannot recover $339,612 (2 x 
$169,806) of the expenses to which 
it was put by the inquiry into its rates. 

But our decisions indicate there is 
no hard and fast rule which requires 
the Commission to allow the entire 
rate case expense. In the Solar Elec- 
tric Case, supra, where the utility was 
defending its existing rates against 
attack, we held it was entitled to reim- 
bursement. But we distinguished 
Scranton-Spring Brook Water Serv- 
ice Co. v. Public Service Commission 
(1935) 119 Pa Super Ct 117, 143, 
144, 14 PUR(NS) 73, 181 Atl 77, 
where the utility, as here, initiated 
the action by filing a tariff schedule 
raising its rates to an extent found 
excessive and unreasonable. Under 
the authority of the latter case the 
Commission, in view-of its main con- 
clusion that the new rates were ex- 
cessive might have refused to allow 
any part of these expenses; under the 
circumstances its action in allowing 
appellant to collect three-fifths from 
the public seems liberal. 

[21] The problem will require re- 
consideration when the case goes back. 
If the new rates are substantially up- 
held (see Scranton-Spring Brook 
Case, supra), the expenses should all 
be allowed or at least to the extent 
they will be recoverable under the new 
rates. If the increased rates are al- 
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ijowed in toto the problem will be for- 
gotten since appellant would have no 
way of securing reimbursement with- 
out a further increase in its rates for 
the specific purpose. 


Federal and State Income Taxes 

Of course, these figures will require 
revision if the allowable income is 
changed when the Commission re- 
considers the case. Appellant’s prin- 
cipal complaint is that the Commis- 
sion used figures for the years 1939, 
1940 and 1941 taken from one of ap- 
pellant’s exhibits which apparently 
showed accruals for taxes during these 
years, and that, if appellant had been 
given an adequate opportunity to ex- 
plain or qualify them, it would have 
appeared that the actual liability for 
taxes was substantially in excess of 
the amounts which the Commission 
allowed. It is also contended that cer- 
tain permissible deductions were tak- 
en during these years which would 
not be available to appellant for 1942 
and future years. It does not appear 
from the record that appellant was 
deprived of a full opportunity to ex- 
plain. But clearly such opportunity 
should be, and we assume will be, giv- 
en when the case is returned for fur- 
ther consideration. 


Refunds 


The Commission ordered refunds 

for the following years and amounts: 

$260,882.00 

745,752.00 

1,140,324.00 

These amounts represent the ex- 

cess earned during these years over 

and above the Commission’s allowed 
return. 

[22, 23] Pointing out the rates 

[10] 
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charged for 1939 and until July 1, 
1940, when its new tarifi schedule 
became effective, were Commission- 
made rates, appellant contends that as 
to that period the order was invalid 
on the authority of Cheltenham & A. 
Sewerage Co. v. Public Utility Com- 
mission (1942) 344 Pa 366, 43 PUR 
(NS) 477, 25 A(2d) 334. 

The Commission, in its brief, vir- 
tually concedes the validity of this con- 
tention. It contends we should not 
consider it because it was not raised 
before the Commission nor made the 
basis of a specific assignment of error 
in this court. And, in effect, it urges 
us to disregard the decision of the 
supreme court and that, “. . . if 
this court [the superior court] will 
repeat its views, the Commission will 
do its utmost to sustain them if ques- 
tioned on appeal.” 

The supreme court decided the 
Cheltenham Case, supra, about three 
weeks after the Commission’s order 
nisi and perhaps it had not come to 
the Commission’s attention by the 
time the final order was filed. Under 
the decision the order for refunds 
prior to the effective date of the new 
rates was clearly erroneous. We, of 
course, cannot overrule the supreme 
court and when the case goes back 
we have no doubt the question will 
be properly presented to the Commis- 
sion and that it will follow the deci- 
sion. 

[24, 25] Appellant also argues that 
in determining the amount of refunds 
the Commission’s attitude was arbi- 
trary and unreasonable in failing to 
compute the refunds by taking an 
average of a number of years in which 
were included several years during 
which appellant earned less than the 
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Commission’s allowed return. The 
argument is without merit in view of 
the rule of the Cheltenham Case which 
should give appellant all the protec- 
tion needed. It seems to us the proper 
application of that case would not only 
excuse appellant from making re- 
funds for the year 1939 and the first 
half of 1940, but also for earnings 
in subsequent years up to the date of 
the Commission’s order nisi (March 
4, 1942) (43 PUR(NS) 82) which 
were not attributable to the higher 
rates put into effect on July 1, 1940. 
Appellant concedes in its brief it is 
not entitled to rely on the Cheltenham 
Case to relieve it entirely from the 
duty to make refunds for the period 
July 1, 1940, to March 4, 1942. And 
it does not make the distinction we 
are suggesting.. But since appellant’s 
returns reached a point where they 
were substantially in excess of the 
Commission’s allowed return even 
under the old rates, the effect of the 
order was to compel appellant to file 
a schedule lower than the old Com- 
mission-made rates and to that extent 
it could not be required to make re- 
funds prior to the date of its order. 
In other words, the refund order 
should be limited to the period July 
1, 1940 to March 4, 1942, and to the 
amount of excess returns due to what- 
ever portion of the attempted increase 
in rates is ultimately disallowed. 


Effect of Appellant's Estimate of 
Income under New Rates 


When appellant filed its new tariffs, 
it also prepared and filed an exhibit 
showing an estimate of net income 
for normal future years which was 
substantially less than the Income the 
Commission allowed. The Commis- 


51 PUR(NS) 


sion argues this indicates that, at least 
when the new rates were filed, appel- 
lant felt such income would be rea- 
sonable and adequate, and that since 
the Commission actually allowed 
more appellant should be satisfied. 
The fallacy of this argument is ap- 
parent. 

The new tariffs were filed in March, 
1939. During the previous year 
(1938) appellant, under the old rates, 
had an operating deficit of about 
$500,000. Obviously, unless its sales 
in the future were to substantially in- 
crease or unless it could maintain the 
existing sales at increased rates, the 
enterprise would have ended in bank- 
ruptcy. But the amount which, in the 
judgment of appellant’s management, 
the increased rates would produce did 
not necessarily represent the amount 
which, in its judgment, would pro- 
duce a fair return on the present 
value of its property. A utility can- 
not, merely by the simple device of in- 
creasing its rates, increase its net in- 
come to whatever amount it desires. 
Throughout most of the recent eco- 
nomic depression the majority of the 
railroads of the country were earning 
considerably less than’a fair return; 
yet, with few exceptions, the device of 
increasing rates was not attempted. 
The reason is obvious. When rates 
are increased above a certain max- 
imum, the public is apt to turn to com- 
petitors or so curtail their consump- 
tion that the net result is a loss rather 
than a gain to the utility. 


The increases in rates, particularly 
to domestic consumers, were substan- 
tial. It is quite likely the increases 
represented what, in the judgment of 
appellant’s management, were the 
maximum increases that the traffic 
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would bear. And if this be true, ap- 
pellant’s estimate of the income they 
would produce is nothing more or 
less than a forecast. There is noth- 
ing in the record to indicate that ap- 
pellant was satisfied—or, for that 
matter, dissatisfied—with what the 
forecast of the future seemed to hold. 


Rate Differential between Domestic 
and Commercial Consumers 


Because the Commission disal- 
lowed the increases in their entirety, 
the question of the validity of appel- 
lant’s distribution of the increases, as 
between domestic and commercial 
consumers, was not directly before it 
and, therefore, not before this court. 
However, we think it would be well, 
in concluding this opinion, to point 
out we agree with much the Commis- 
sion said about the inequitable burden 
placed upon the domestic consumers. 


ORDER 


To the extent herein indicated the 
order is reversed and the record is re- 
manded for further proceedings in 
accordance with this opinion; each 
party to pay the cost of printing its 
own briefs, the cost of printing the 
record to be divided equally between 
appellant and the Commission. 


Baldrige and Reno, JJ., took no 
part in the consideration or decision 
of this case. 


Rhodes, J., dissents. 


KELLER, P. J. (concurring): The 
majority opinion has properly em- 
phasized what we decided in Solar 
Electric Co. v. Public Utility Com- 
mission (1939) 137 Pa Super Ct 325, 
335, 336, 31 PUR(NS) 275,9 A 


147 


(2d) 447, 456, viz., that in fixing the 
rate base of a utility the fair value of 
its property used and useful in the 
public service “is the thing which 
this Commission and its predecessor 
were authorized by the legislature to 
ascertain.” See § 20 of Art. V of 
the Public Service Company Law of 
July 26, 1913, P.L. 1374, and § 311 
of Art. III of the Public Utility Law 
of May 28, 1937, P.L. 1053, 66 PS 
§ 1151, headed, “Valuation of prop- 
erty of a public utility.” 

Notwithstanding the clear expres- 
sion of our views in that case, which 
the Commission, under the law, was 
required to follow until it was changed 
by this court, or reversed by our su- 
preme court, the dissenting Commis- 
sioner below refused to accept our 
construction of the Public Utility 
Law and, instead of Fair Value, in- 
sisted on using Book Cost less De- 
preciation Reserves as the rate base. 
This was in consequence of his erro- 
neous conclusion that § 310 of the 
Public Utility Law relating to “Tem- 
porary Rates,” which the Commission 
was authorized to establish pending 
the final determination of the rate 
proceeding, and which provided that 
the temporary rates so fixed should 
“be sufficient to provide a return of 
not less than 5 per centum upon the 
original cost, less accrued depreciation, 
of the physical property (when first 
devoted to public use) of such public 
utility used and useful in the public 
service,’ furnished the rule to be ap- 
plied in determining the rate base. If 
the legislature had meant this to be 
the measure of valuation in the final 
determination of a rate proceeding, it 
would have said so instead of pre- 
scribing “the fair value of 
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the property of [the] public utility,” 
as it did in the next section (311). It 
was only a temporary expedient—see 
§ 310(e) permitting the utility to 
amortize and recover the difference 
between the temporary rates and the 
rates as finally determined. And as 
pointed out in the majority opinion of 
this court, the constitutionality of 
§ 310 has not been established by any 
decision of this court or of the su- 
preme court of Pennsylvania, or by 
the Supreme Court of the United 
States. Its constitutionality did not 
come before the Supreme Court of the 
United States in Driscoll v. Edison 
Light & P. Co. (1939) 307 US 104, 
83 L ed 1134, 28 PUR(NS) 65, 70, 
71, 59 S Ct,715, because, as there 
pointed out by Mr. Justice Reed, the 
Commission in fixing the temporary 
rates in that case had not strictly fol- 
lowed the rule laid down in § 310, 
but had also considered other matters 
proper to be considered in finally de- 
termining the rates. He said, at p. 
113 of 307 US: “The argument 
seems to be that a statute which per- 
mits an unconstitutional determina- 
tion is invalid, even though it is ac- 
tually applied in a constitutional man- 
ner. as the district court had 
stated that compliance with Smyth v. 
Ames (1898) [169 US 466, 42 L ed 
819, 18 S Ct 418], was necessary in 
temporary rate making, the Commis- 
sion based the order now under re- 
view on evidence requisite under that 
rule. By taking this position, it in- 
terprets the statute as requiring con- 
sideration of elements other than 
original cost in fixing temporary 
rates.”’ 

While the Commission did not 
adopt the view advanced by the dis- 
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senting Commissioner, it, neverthe- 
less, considered ‘“‘Book cost less de- 
preciation reserve’ as one of the ele- 
ments proper for consideration in 
arriving at the rate base. The ma- 
jority opinion in this court demon- 
strates that it has no place in such 
consideration and should be entirely 
disregarded in determining the rate 
base. 

The dissenting opinion in this 
court, while not acceding to nor 
adopting the view of the dissenting 
Commissioner, has nevertheless cal- 
culated the percentage of annual re- 
turn that the Commission’s allowable 
income would give the utility, based 
on books cost less depreciation reserve, 
plus working capital ($9,869,793+- 
$1,566,085), to be 12.25 per cent. 
In view of the fact that this calcula- 
tion leaves out of consideration some 
$29,400,000, invested in the property 
of the utility, but carried on its books 
as Depreciation Reserve, I think it ad- 
visable that some further explanation 
of the nature of a depreciation re- 
serve should be given. 

Depreciation reserves are amounts 
set apart annually from income for 
the purpose of replacing the utility’s 
property when worn out or discarded 
at the end of its useful life. The fig- 
ure is calculated by ascertaining the 
amount which invested in good, safe 
securities, with the interest added an- 
nually, will be reasonably sufficient to 
replace the worn-out plant, when its 
usefulness is over. 

Expressed, from another point of 
view: “. depreciation is the 
loss, not restored by current main- 
tenance, which is due to all the factors 
causing the ultimate retirement of the 
property. These factors embrace 
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wear and tear, decay, inadequacy, 
and obsolescence. By [the 
‘straight-line’ method of computa- 
tion], the annual depreciation charge 
is obtained by dividing the estimated 
service value by the number of years 
of estimated service life. The 
method is designed to spread evenly 
over the service life of the property 
the loss which is realized when the 
property is ultimately retired from 
service.” Hughes, C.J., in Lindheim- 
er v. Illinois Bell Teleph. Co. (1934) 
292 US 151, 167, 168, 78 L ed 1182, 
3 PUR(NS) 337, 347, 54 S Ct 658, 
664. 

If the utility is a single structure, 
such as a concrete bridge, which does 
not call for enlargement or expansion, 
these annual depreciation reserves 
could be invested in government 
bonds, and the interest reinvested as 
it accrued, during the useful life of 
the bridge, and then if, like the Dea- 
con’s One-Hoss Shay, it went to 
pieces all at once, it could be replaced 
with a new bridge, out of the depre- 
ciation reserves, unless prices had 
materially increased by that time. In 
such case the reserve would be kept 
separate from the other moneys of 
the company and the interest received 
from it would be earmarked and 
would not enter into the ordinary re- 
ceipts and disbursements of the com- 
pany. But such an arrangement is 
not feasible for most utilities. Cer- 
tainly not for one like this appellant 
with a plant consisting of many dif- 
ferent items, with different life ex- 
pectancies. 

Consequently, in actual practice, 
these reserves for depreciation—es- 
pecially as to items not replaceable for 
years—are often used in the enlarge- 
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ment and expansion and improve- 
ment of the utility, to the relief of ad- 
ditional capital expenditures; and 
they are entitled to have allocated to 
them their proportionate share of the 
incomes earned on the money so in- 
vested just as if the expansion and 
improvements had been paid for out 
of new capital raised by additional 
stock or bonds. 

To say that such reserves are to be 
excluded from participating in the 
earnings to the extent that they have 
been invested in, and are now assets 
forming a part of, the used and useful 
property of the plant, would be to de- 
prive the depreciation reserve of the 
income necessary to produce the 
amount required to replace the plant 
when its useful life is over. 

In Clark’s Ferry Bridge Co. v. 
Pennsylvania Pub. Service Commis- 
sion (1934) 291 US 227, 78 L ed 
767, 2 PUR(NS) 225, 231, 54 S Ct 
427, which affirmed the judgment of 
this court (108 Pa Super Ct 49, PUR 
1933D 173, 165 Atl 261), Chief Jus- 
tice Hughes, speaking for the court, 
with reference to the depreciation re- 
serve of a concrete bridge, said: 
“There is no question as to the fact 
of depreciation. It was established, 
as respondent admits, that concrete 
bridges deteriorate from the moment 
of their completion; that there are 
chemical changes in their structure, 
absorptions of moisture and oxida- 
tion, both within the concrete and in 
the reénforcing iron covered by it, 
which cannot be estopped in their 
process or their effects removed. 
With this understanding the question 
is as to the amount which should an- 
nually be allowed which will serve 
adequately to protect the investment 
51 PUR(NS) 
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from impairment due to age and use. 
Testimony was given by one of appel- 
lant’s engineers that the average life 
of a concrete bridge was from thirty 
to fifty years; The Commis- 
sion’s engineer estimated its life at 
from forty to fifty years; for his 
computation he took an expectancy of 
forty-five years. Respondent urges 
that the annual allowance asked by ap- 
pellant was plainly too large and con- 
trasts it with appellant’s claim for 
accrued depreciation ; While 
it is recognized that accrued deprecia- 
tion, as it may be observed and es- 
timated at a given time, and an appro- 
priate allowance of depreciation ac- 
cording to good accounting practice, 
need not be the same, there is no rule 
which requires an allowance to be 
made or continued which in the light 
of experience is shown to be extrava- 
gant. After reviewing the 


testimony, and the methods of calcu- 
lation which the parties respectively 
advocated, the court [that is, this 
court—see 108 Pa Super Ct at pp. 77, 
78, PUR1933D at p. 190] thus stated 


its conclusion: ‘It [the Commission] 
allowed $7,678 annually. This sum 
set aside each year, with 4 per cent 
simple interest will in fifty years pro- 
duce approximately $767,800, suffi- 
cient to rebuild the bridge as now 
valued. The straight-line method ad- 
vocated by the company will in fifty 
years with 4 per cent simple interest 
produce a fund twice as great as that 
necessary to replace the bridge. The 
straight-line method is often used 
for short-lived structures, or plants of 
a character that they can be restored 
from time to time to the original con- 
dition of efficiency. It is not 
so fair or equitable when applied to a 
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long-lived structure or one that is dis- 
integrating gradually and continuous- 
ly and not capable of being restored 
to its original condition. The com- 
pany may not be required to apply the 
income received from the deprecia- 
tion fund to make up any deficit of 
operation (Public Utility Comrs. y. 
New York Teleph. Co. 271 US 23, 
70 L ed 808, PUR 1926C 740, 46S 
Ct 363), but it is not entitled to an 
allowance, which, exclusive of inter- 
est earned on the fund, will be suf- 
ficient to rebuild the bridge, when its 
life is done, but only to such an allow- 
ance as will with reasonable interest 
added make a fund sufficient to re- 
place the bridge, when it requires re- 
placement.’” (Italics supplied.) 

This principle was recognized in 
the Report of Committee on Depre- 
ciation, National Association of Rail- 
road and Utilities Commissioners, 
1943, cited in a note to the dissenting 
opinion in this court, which report, on 
page 168, says: “It is sometimes 
said, and usually correctly, that assets 
represented by the depreciation re- 
serve are plant assets. Such assets 
belong to the utility and, if used and 
useful in the public service, they are 
properly includible in the rate base. 
When it is argued that the deprecia- 
tion reserve should be deducted in 
computing the rate base, it is not ar- 
gued that the assets which it repre- 
sents should be excluded from the 
base. It is argued, merely, that the 
depreciation reserve, when properly 
computed, represents the actual depre- 
ciation in those properties which are 
included in the base.” 

It is the fair value of the property 
of the utility, used and useful in the 
public service, which is the base to be 
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used in determining what the utility 
is entitled to receive in a rate pro- 
ceeding; not such property deprived 
of the assets purchased out of the 
funds of the company carried on its 
books as depreciation reserve. 

The unfairness of a calculation 
based on such an exclusion of the util- 
ity’s assets is best shown by a con- 
crete example: If a utility has prop- 
erty used and useful in the public 
service, reasonably valued at 30,000,- 
000 dollars, with a depreciation re- 
serve on its books of $21,000,000 
invested in the plant, and its annual 
net income is $1,500,000, the rate of 


return is 5 per cent (that is, 


1,500,000 1,500,000 
30,000, J0'000 000) Not 16% per cent, ( 3555-000 9,000,000 


The same principle applies a 
earnings are not paid out in dividends 
but are plowed back into the expan- 
sion and improvement of the com- 
pany’s plant, and the earnings are 
thus, in effect, compounded. See 
Solar Electric Co. v. Public Utility 
Commission (1939) 137 Pa Super Ct 
325, 352, 353, 31 PUR(NS) 275, 
9 A(2d) 447. 


Ruopes, J. (dissenting): I am 
unable to agree with the decision of 
the majority. There is no ground for 
appellant’s averment of confiscation, 
and none has been shown. The Com- 
mission has made a finding supported 
by the record as to the present fair 
value of appellant’s property; I 
would sustain its order. But the 
majority opinion requires, in prin- 


ciple. and in substance, the granting of 
appellant’s basic demands; it limits 
the Commission in determining fair 
value largely to the utility’s present 
conception of that term—a fantastic 
figure upon which the rates must yield 


a “fair return.” 


Appellant has stated its position as 
follows: 

“Unless there are different esti- 
mates of reproduction cost, or unless 
some part of the estimate is shown to 
be erroneous or inaccurate, the Com- 
mission must take the reproduction 
cost figure as shown by the evidence 
and give it weight in determining 
present fair value. To say that a re- 
production cost estimate which is 
neither contradicted nor shown to be 
erroneous may be weighted, i. e., re- 
vised, in accordance with ‘common 
sense, is to refuse to consider the 
evidence as shown by the record. 


Commission should have 


“The 
found that the reproduction cost new 
less accrued depreciation of respond- 
ent’s property at December 31, 1938, 
was $57,695,275 (exclusive of work- 
ing capital). 


“The Commission should have 
found the present fair value of re- 
spondent’s property, exclusive of 
working capital, at December 31, 
1938, to be $57,695,275.” (47 PUR 
(NS) at pp. 388, 389.) 

Appellant, in its brief, says: ‘“Up- 
on the evidence in the record, it is 
clear that the present fair value of 





1The Commission in its final order said: 


“In brief, respondent demands acceptance of * 


its figures at face value, irrespective of wheth- 
er they represent fact or opinion, and insists 
that, in fixing fair value, we must close our 
minds to all factual evidence and select that 
one figure, based exclusively upon opinion, 
which respondent selects. It is not surprising 
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to find that this figure (depreciated reproduc- 
tion cost) is the highest of all the rate base 
elements. The formula thus prescribed for us 
by respondent is clearly a formula for indirect 
but complete control by the utility of its own 
rates—the very antithesis of the regulatory 
concept.” 3724a. (47 PUR(NS) at p. 389.) 
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the company’s property is not less 
than $40,000,000 and that the rate 
of return should approximate 7.8 per 
cent.” 

Fair value as found by the Commis- 
sion, including $1,566,085 for work- 
ing capital, is $21,566,085. At the 
rate of return allowed by the Com- 
mission—64 per cent—there is an an- 
nual allowable return of $1,401,796. 
Appellant demands at least $3,120,- 
000. Appellant is wholly owned by 
the Standard Oil Company of New 
Jersey; the latter’s investment as 
found by the Commission is $12,744,- 
126 (3563a). On appellant’s theory 
there would be an annual return of 
nearly 22 per cent on this investment, 
plus $1,566,085 working capital. The 
Commission’s allowance produces a 
return of 9.79 per cent. 

It is obvious the majority opinion 
insists that depreciated reproduction 


cost must be not only an element but 
the sole factor in the determination 


of fair value in this case. The result 
of the reasoning which again appears 
in the majority opinion has been to 
bring the regulatory process as it re- 
lates to rate making into contempt. 
The majority opinion says that the 
Commission may use original cost as 
a base provided it makes proper ad- 
justments for increases in prices,” and 
that “the original cost figure used by 
the Commission gave no consideration 
whatever to the uncontradicted evi- 
dence that, if the actual cost had been 
adjusted to reflect the price levels of 
December 31, 1938, it would have 
been approximately the same as re- 
production cost. As to this the Com- 


mission said: “We have not given ma- 
terial weight to respondent’s evidence 
of trended original cost for the reason 
that it reflects no element of value 
necessary for consideration in arriv- 
ing at the rate base. It is not the in- 
vestment, the original cost, the cost 
to reproduce, the present value, or any 
other definitive element, but merely a 
calculation, labeled ‘trended original 
cost’ which respondent has offered of 
record for the purpose of indicating 
the weight to be given reproduction 
and original costs in arriving at fair 
value. ‘“Trended original cost’ is 
neither cost nor value.” (47 PUR 
(NS) at p. 408.) 

Although there is a statement in the 
majority opinion to the effect that the 
Commission may not be bound on re- 
hearing to find the present fair value 
approximates $40,000,000, by process 
of elimination and by the charted 
course which the Commission must 
pursue the result seems predetermined. 

I am convinced that the evidence 
plainly warrants the ultimate findings 
and order of the Commission. And, 
as I view it, the Commission is not 
bound by every subordinate finding 
that it makes in such a case, and I do 
not understand that its finding as to 
reproduction cost *—merely indicative 
of estimates of appellant’s witness— 
must under the law play the part, in 
the determination of its ultimate find- 
ing of fair value, assigned to it by the 
majority opinion. “There is no re- 
quirement that the Commission speci- 
fy the weight given to any item of 
evidence or fact or disclose mental 
operations by which its decisions are 





2 According to Solar Electric Co. v. Public 
Utility Commission (1939) 137 Pa Super Ct. 
325, 351, 31 PUR(NS) 275, 9 A(2d) 447, it 
would seem that it was necessary for the Com- 
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mission to make a finding relative to reproduc- 
tion cost, but it does not follow that the Com- 
mission was obliged to accept the amount in ‘ts. 
determination of fair value. 
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reached. Useful precision in respect 
of either would be impossible.” Balti- 
more & O. R Co. v. United States 
(1936) 298 US 349, 359, 80 L ed 
1209, 1219, 56 S Ct 797, 803. “There 
is no principle of due process which re- 
quires the rate-making body to base 
its decision as to value, or anything 
else, upon conjectural and unsatisfac- 
tory estimates.” California R. Com- 
mission v. Pacific Gas & E. Co. 
(1938) 302 US 388, 397, 82 L ed 
319, 325, 21 PUR(NS) 480, 486, 58 
S Ct 334, 340. 

As said by the United States Su- 
preme Court in West Ohio Gas Co. v. 
Ohio Pub. Utilities Commission 


(1935) 294 US 63, 70, 79 L ed 761, 
768, 6 PUR(NS) 449, 453, 55 S Ct 
316, 320: “Our inquiry in rate cases 
coming here from the state courts is 
whether the action of the state officials 
in the totality of its consequences is 


consistent with the enjoyment by the 
regulated utility of a revenue some- 
thing higher than the line of confisca- 
tion. If this level is attained, and at- 
tained with suitable opportunity 
through evidence and argument 
(Southern R. Co. v. Virginia ex rel. 
Shirley [1933] 290 US 190, 78 L ed 
260, 4 PUR(NS) 293, 54S Ct 148), 
to challenge the result, there is no de- 
nial of due process, though the pro- 
ceeding is shot through with irregu- 
larity or error.” 

The assumption that only depreci- 
ated reproduction cost, or its equiva- 
lent, necessarily determines fair value 
in the present case is insupportable; 
moreover, this method would lead to 
absurd results. In the Commission’s 
order nisi and final order it is mani- 
fest that the relevant elements have 
been given due weight; and there has 
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been adherence to the laws as embod- 
ied in the appellate decisions of this 
state and of ‘the United States Su- 
preme Court. As to uniformity, see 
Fidelity-Philadelphia Trust .Co. v. 
Allen (1941) 343 Pa 428, 22 A(2d) 
896. In its final order the Commis- 
sion said (3725a): “We have not, 
either in our order or our thinking, 
ignored reproduction cost or other 
opinion figures as respondent alleges. 
We recognize reproduction cost, when 
properly determined, as an effort to 
reflect the impact of economic forces 
upon that intangible thing called value 
between the time the property was 
constructed and the present day. But 
we must also recognize that the repro- 
duction cost is a very imperfect re- 
flection.” (47 PUR(NS) at p. 390.) 
We said in Solar Electric Co. v. Pub- 
lic Utility Commission (1939) 137 
Pa Super Ct 325, 347, 31 PUR(NS) 
275, 9 A(2d) 447, that we had con- 
sistently followed the rule of Smyth 
v. Ames (1898) 169 US 466, 42 L 
ed 819, 18 S Ct 418, in the valuation 
of the property of public utilities. As 
to the elements of value, Smyth v. 
Ames, supra, 169 US at p. 546, stat- 
ed: “And, in order to ascertain that 
value [fair value of the property be- 
ing used by the utility for the public 
convenience], the original cost of con- 
struction, the amount expended in 
permanent improvements, the amount 
and market value of its bonds and 
stock, the present as compared with 
the original cost of construction, the 


‘ probable earning capacity of the prop- 


erty under particular rates prescribed 
by statute, and the sum required to 
meet operating expenses, are all mat- 
ters for consideration, and are to be 
given such weight as may be just and 


51 PUR(NS) 





PENNSYLVANIA SUPERIOR COURT 


right in each case. We do not say 
that there may not be other matters 
to be regarded in estimating the value 
of the property.” 

In Driscoll v. Edison Light & P. 
Co. (1939) 307 US 104, 83 L ed 
1134, 28 PUR(NS) 65, 59 S Ct 715, 
the order of the Pennsylvania Public 
Utility Commission was upheld by the 
United States Supreme Court as the 
Commission did not confine itself to 
one element, original cost less depre- 
ciation, in setting the fair value of the 
utility’s property for the purpose of 
temporary rates, but gave weight to 
reproduction cost, original cost, going 
concern value, and the necessity for 
working capital. 

But there is no requirement that the 
Commission adopt any single formula 
or combination of formulas in deter- 
mining fair value ; and if the Commis- 
sion’s order, as applied to the facts 


before it and viewed in its entirety, 
produces no arbitrary result, it should 
be sustained. Federal Power Com- 
mission v. Natural Gas Pipeline Co. 
(1942) 315 US 575, 586, 86 L ed 
1037, 1049, 42 PUR(NS) 129, 149, 


62 S Ct 736, 751. The concurring 
opinion in the latter case goes on to 
say: “The rule of Smyth v. Ames 
(1898) [169 US 466, 42 L ed 819, 
18 S Ct 418], as construed and ap- 
plied, directs the rate-making body in 
forming its judgment as to ‘fair value’ 
to take into consideration various ele- 
ments—capitalization, book cost, ac- 
tual cost, prudent investment, repro- 
duction cost. But as stated 
by Mr. Justice Brandeis [Missouri 
ex rel. Southwestern Bell Teleph. Co. 
v. Public Service Commission, 262 
US 276, 295, 296, 67 L ed 981, 988, 
PUR1923C 193, 205, 43 S Ct 544, 
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549] : ‘Obviously ‘“‘value” cannot be a 
composite of all these elements. Nor 
can it be arrived at on all these bases. 
They are very different, and must, 
when applied in a particular case, lead 
to widely different results. The rule 
of Smyth v. Ames, as interpreted and 
applied, means merely that all must be 
considered. What, if any, weight 
shall be given to any one, must prac- 
tically rest in the judicial discretion 
of the tribunal which makes the de- 
termination. . The havoc 
raised by insistence on reproduction 
cost is now a matter of historical rec- 
ord. As we read the opinion 
of the court, the Commission is now 
freed from the compulsion of admit- 
ting evidence on reproduction cost or 
of giving any weight to that element 
of ‘fair value.’’’ Federal Power Com- 
mission v. Natural Gas Pipeline Co. 
supra, 315 US at pp. 604-606. See, 
also, “Does The Ghost of Smyth v. 
Ames Still Walk’? by Robert L. 
Hale, 55 Harvard Law Review 1116, 
1140, May, 1942. 

In Solar Electric Co. v. Public Util- 
ity Commission, supra, 137 Pa Super 
Ct at p. 364, this court in making its 
own determination of fair value said 
that its “independent judgment” was 
exercised “after considering the char- 
acter of respondent’s plant, the book 
cost of invested capital as shown on 
the company’s books, the reproduction 
cost new and the accrued deprecia- 
tion.” 

There is no purpose in sending this 
case back to the Commission; if we 
have sufficient reason to disagree with 
the Commission on the fundamentals, 
we should determine the facts and 
terminate this litigation. See Solar 
Electric Co. v. Public Utility Commis- 


154 





PEOPLES NATURAL GAS CO. v. PENNSYLVANIA PUB. UTIL. COM. 


sion, supra, 137 Pa Super Ct at pp. 
353, 354. It has been going on for 
years, and we should proceed to end 
it. Appellant very properly suggested 
such final action by this court upon its 
own independent judgment as to both 
the law and the facts. Otherwise by 
protracted litigation the Commission 
may be worn down and the patience 
and resources of the public exhausted. 
The advantage of prolonged litigation 
lies with the party able to bear heavy 
expenses. Crowell v. Benson (1932) 
285 US 22, 94, 76 L ed 598, 52 S Ct 
285. Usually, in rate cases, the public 
eventually pays the utility’s litigation 
expense. But the Commission’s order 
appeals to me as being eminently fair 
to appellant and to its owner, the 
Standard Oil Company of New Jer- 
sey; and as applied to the facts the 
order certainly produces no arbitrary 
result. 

In 1939, during the pendency of the 
Commission’s inquiry into then exist- 
ing rates, appellant filed its tariff No. 
19, which provided for increased rates. 
These new rates, effective July 1, 
1940, are now in effect. The Com- 
mission, by its order, has allowed $1,- 
401,796 annually for return in addi- 
tion to taxes, annual depreciation, and 
all other operating expenses. Not- 
withstanding what is said in the ma- 


jority opinion, it is a matter for ob- 
servation and comment that this al- 
lowable return is nearly double appel- 
lant’s expected return of $708,295.04. 
There was, as stated by the Commis- 
sion, no restriction whatever upon ap- 
pellant when it calculated its own pro- 
posed increased rates, and therefore it 
is reasonable to assume it calculated 
the rates to produce an acceptable an- 
nual return. On a 7.8 per cent rate 
of return now claimed by appellant 
we would have a rate base of $9,081,- 
989 to produce the net income of 
$708,295.04. This return anticipated 
by appellant under tariff No. 19 repre- 
sents only 1.77 per cent of appellant’s 
presently claimed minimum fair value 
of $40,000,000. It is significant that 
the Commission’s allowable return 
presents the following results when 
applied to the stated bases, each of 
which includes $1,566,085 for work- 
ing capital : 
Base 


1. Fair value as found by 
the Commission 

2. Total invested capital 
($12,744,126) 14,310,211 9.79% 


3: om stock (13,200 
14,766,085 9.49% 
4. Bock cost ($39,283,989) 
less reserves for depre- 
ciation ($29,414,196) 4 
($9,869,793) 11,435,878 12.25% 
. Depreciated — al 
cost ($22,095,839) . 23,762,924 5.89% 
6. Depreciated rep roduc 
tion cost ($35, 273 183) 37,139,268 3.77% 


$21,566,085 6.50% 





8“Although we will not consider invested 
capital as being a direct factor in fair val- 
ue determination, it does perform a very im- 
portant function by showing us at what 
point a fair value finding would work a hard- 
ship upon respondent’s owners.” Order nisi, 
358la. (43 PUR(NS) at p. 109.) 

*“Tt is sometimes said, and usually cor- 
rectly, that assets represented by the deprecia- 
tion reserve are plant assets. Such assets be- 
long to the utility and, if used and useful in 
the public service, they are properly includible 
in the rate base. When it is argued that the 
depreciation reserve should be deducted in 
computing the rate base, it is not argued that 
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the assets which it represents should be ex- 
cluded from the base. It is argued, merely, 
that the depreciation reserve, when properly 
computed, represents, the actual depreciation in 
those properties which are included in the base. 


" “The deduction of the depreciation reserve, 
or its equivalent, obviates all harmful incon- 


sistencies. The depreciation reserve shows the 
results to date of the effective depreciation 
factors. It harmonizes depreciation expense 
and actual existing depreciation”: Report of 
Committee on Depreciation, National Asso- 
ciation of Railroad and Utilities Commission- 
ers, 1943, pp. 168, 169. 
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Moreover, the return allowable by 
the Commission is nearly $400,000 in 
excess of appellant’s average net earn- 
ings for the 10-year period which 
ended December 31, 1939, and if we 
adopt appellant’s consolidated earnings 
computation, the average net earnings 
for the years 1932-1939, inclusive, 
are almost $600,000 below the Com- 
mission’s return allowance. 

If, under this state of affairs, the 
Commission is impotent to act to pro- 
duce a result fair and reasonable to 
both investor and consumer in a rate 
case, unwanted and unnecessary solu- 
tions of such regulatory problems may 
eventually follow.° 

In Dayton Power & Light Co. v. 
Ohio Pub. Utilities Commission 


(1934) 292 US 290, 311, 312, 78 L 
ed 1267, 1281, 3 PUR(NS) 279, 294, 
54 S Ct 647, 657, the United States 
Supreme Court, in an opinion by Jus- 


tice Cardozo, said: “Under the earlier 
schedule the revenue was even less. 

the valuations [submitted by 
the utility] are discredited by the 
teachings of experience. Men do not 
transact business without protest at 
confiscatory rates, at all events in the 
absence of extraordinary circum- 
stances making submission to the loss 
expedient. If such circumstances ex- 
ist, the appellant has not proved them. 
Nothing in the record lays the basis 
for a belief that the natural gas busi- 
ness is unable to pay its way. 
That being so, what the public utility 


has done belies what it has said. We 
shall hardly go astray if we prefer the 
test of conduct.” 

The Commission based its accrued 
depreciation® upon straight-line age- 
life computations made by its technical 
staff on the basis of record evidence 
and in accordance with the expression 
of this court in Peoples Nat. Gas Co. 
v. Public Utility Commission (1940) 
141 Pa Super Ct 514, 35 PUR(NS) 
75, 81, 14 A(2d) 133, 137. We there 
said: “If the Commission was of 
opinion that the theoretical age-life 
method was preferable, there was 
nothing to prevent it from making, 
through its bureaus, its own estimate 
of accrued and annual depreciation.” 
See, also, Scranton-Spring Brook 
Water Service Co. v. Public Service 
Commission (1935) 119 Pa Super Ct 
117, 14 PUR(NS) 73, 181 Atl 77. 

I think the expensed items were 
properly excluded from the rate base.” 
I agree with the holding in Wheeling 
v. Natural Gas Co. (1934) 115 W Va 
149, 5 PUR(NS) 471, 175 SE 339, 
to the effect that where consumers, due 
to bookkeeping methods, have paid for 
items of alleged capital under the guise 
of operating expenses, deduction 
should be made for such items in de- 
termining the fair value of the utili- 
ty’s property for rate-making pur- 
poses. “It seems clear that it is not 
proper to build up operating expenses 
and get the advantage of a rate au- 
thorized to cover them, and _ later 





5 If anyone has reason to complain it is the 
domestic consumer whose rate for gas has 
been increased from 63 cents to $1.45 for the 
first 1,000 cubic feet. Any schedule of rates 
should be made nondiscriminatory before ap- 
proval. 

6 During 1908 the depreciation reserve of 

840,006.20 was transferred to surplus which 
was thus increased to $5,993,134.46. Divi- 
dends were then paid in the amount of $5,- 
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Pie ,000. The Commission made no adjustment 
or this. 

7™The Commission included the disputed 
amount in original cost. The question is 
whether or not the Commission properly gave 
consideration in fair value determination to 
the choice by appellant’s management that the 
consumers should reimburse the utility im- 
mediately rather than through depreciation ac- 
cruals. See, also, order nisi, 35 
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change the method of accounting to 
include such excess items as a part of 
the investment of the company, when, 
in reality, the money has been fur- 
nished by the customers of the com- 
pany.” Peoples Gas Light & Coke 
Co. v. Slattery (1939) 373 Ill 31, 31 
PUR(NS) 193, 207, 25 NE(2d) 
482, 493. See, also, Federal Power 
Commission v. Natural Gas Pipeline 
Co. supra, 315 US 590, 591; dissent- 
ing opinion in Hope Nat. Gas Co. v. 
Federal Power Commission (1943) 
47 PUR(NS) 129, 134 F(2d) 287, 
312. 

The other matters, including depre- 
ciation,® to which reference is made 
in the majority opinion, require no 


discussion, as they have been fully 
considered in the Commission’s re- 
ports and orders, and no substantial 
error has been disclosed. The ques- 
tion now raised by appellant as to re- 
funds was not raised before the Com- 
mission, nor is this alleged error 
specifically assigned. Appellant not 
having been deprived of either oppor- 
tunity, the Commission should not be 
reversed on this ground now. 

The Commission’s order is a well- 
considered determination of a complex 
problem; it constitutes a reasonable 
judgment based on a consideration of 
the relevant facts. 

The Commission’s order should be 
affirmed. 





8In a recent publication—‘“Report of Com- 
mittee on Depreciation, National Association 
of Railroad and Utilities Commissioners, 
1943”—is found an exhaustive and pertinent 
discussion of the subject of depreciation in 
public utility regulation. It appears that rep- 


resentatives of leading utility organizations as- 
sisted the committee in the collection of data 
and were afforded an opportunity for advance 
review of and comment on the tentative draft 
of the report. 





FEDERAL POWER COMMISSION 


Re Mississippi Power & Light Company 


Opinion No. 98, Docket No. IT-5824 
August 2, 1943 


EARING on Federal Power Commission order requiring li- 
H censee to show cause why tt should not be required to make 
recommended accounting adjustments; accounting adjustments 
ordered. Order modifying order of August 2, 1943, and deny- 
ing in part and granting in part application for rehearing, Sep- 

tember 30, 1943. 


Pleading, § 9 — Adequacy of response — Order to show cause — Accounting. 
1, A response to an order of the Federal Power Commission requiring an 
electric company to show cause why it should not make recommended ac- 
counting adjustments is insufficient where it fails to admit or deny the 
recitations in the Commission report and order, and where this could have 
been done without the necessity of further study by the respondent company, 


p. 161. 
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Procedure, § 25 — Hearings — Request for adjournment — Accounting. 

2. The Federal Power Commission, in passing upon an electric company’s 
request for additional time within which to make certain studies relating to 
recommended accounting adjustments, should seek to determine whether 
the company has in good faith made a reasonable effort to comply with 
the Commission’s accounting requirements and without fault upon its part 
has been unable to complete its compliance and at the earliest opportunity 
has requested additional time within which to comply, p. 162. 


Procedure, § 25 — Adjournment of hearing — Good faith of applicant — Ac- 
counting. 

3. An electric company should be denied additional time within which to 
make further studies relating to accounting adjustments recommended by 
the Federal Power Commission where it has known for several years that 
the cost of its property to its parent would have to be determined, where 
it had been advised that its plant accounts were not in conformity with Com- 
mission regulations, where its predecessor companies were subsidiaries of 
the same parent company, and where the disappearance of the books and 
records of the predecessor companies has never been explained, p. 164. 


Orders, § 1 — Show cause — Presumed correct — Failure of reply — Accounts. 


4. Recitals in a show cause order of the Federal Power Commission recom- 
mending accounting adjustments for a Federal licensee must be presumed 
true where the respondent fails to sustain the accounting entries questioned, 
p. 164. 

¥ 


By the Commission: This matter plant accounts of operating electric 


The 


comes before us upon the response of 
Mississippi Power & Light Company 


(‘“Mississippi” or “company,” here- 
inafter) to our order of April 27, 
1943, directing it to show cause why 
we should not take certain steps be- 
cause of the company’s apparent fail- 
ure to comply with the requirements 
of our Uniform System of Accounts. 

The accounting provisions of the 
Federal Power Act were foreshad- 
owed by the Federal Trade Commis- 
sion’s comprehensive investigation of 
the electric utility industry, which 
revealed that millions of dollars of 
“water” had been pumped into the 


utilities by holding companies. 
existence of inflation in the plant 
accounts of Mississippi, among other 
subsidiaries in the Electric Bond & 
Share Company system, was dis- 
closed by that investigation.’ 

By the provisions of, the Federal 
Power Act, Congress’vested in us 
comprehensive accounting authority 
over the accounts of companies own- 
ing or operating facilities for the 
transmission or sale at wholesale of 
electric energy in interstate com- 
merce.* 

On June 16, 1936, we promulgat- 
ed a Uniform System of Accounts *® 





1 Federal Trade Commission, Utility Cor- 
porations, Part 42, 204-239; 798-862 (Sen. 
Doc. 92, Pt. 42, 70th Cong., Ist Sess.). 

2 Northwestern Electric Co, v. Federal Pow- 
er Commission (1942) 125 F(2d) 882, 43 PUR 
(NS) 140; Northwestern Electric Co. v. Fed- 
eral Power Commission (1943) 134 F(2d) 
740, 48 PUR(NS) 65; Cf. Hartford Electric 
Light Co. v. Federal Power Commission 
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(1942) 131 F(2d) 953, 964, 46 PUR(NS) 198, 
cert den. (1943) 319 US 741, 87 L ed —, 63 
S Ct 1028; Jersey Central Power & Light Co. 
v. Federal Power Commission (1943) 319 US 
61, 87 L ed —, 48 PUR(NS) 129, 63 S Ct 


3 Federal Power Commission Uniform Sys- 
tem of Accounts Prescribed for Public Util- 
ities and Licensees, effective January 1, 1937. 
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which had been prepared with the co- 
6peration and collaboration of state 
and other Federal regulatory Com- 
missions. The accounts of public 
utilities as of the effective date of that 
system were in effect frozen, pending 
the submission of reclassification and 
original cost studies as required by 
Electric Plant Accounts Instruction 
2-D of that system. Two years after 
January 1, 1937, were allowed for 
making the studies. This require- 


ment has for its purpose, among 
others, the segregation and elimina- 
tion of inflation and out of these re- 
quirements, as we have said, the 
present proceeding arises. 


Mississippi admittedly * owns and 
operates facilities for the transmis- 
sion and sale at wholesale of electric 
energy in interstate commerce, by rea- 
son of which it is a “public utility” 
under the Federal Power Act, subject 
to all the requirements of that act 
and of the aforesaid Uniform System 
of Accounts. 

Although the original cost studies 
were required to be filed not later than 
January 1, 1939, we granted several 
extensions of time to Mississippi on 
its representations that it was en- 
countering difficulties in preparing its 
studies, and it was not until May 31, 
1940, that Mississippi filed any re- 
classification studies. The studies 
which it then filed, it advised us, were 
incomplete and the company attempt- 
ed to reserve the right to amend them 
in whole or in part and in whatever 


respect might “be necessary in order 
more completely or more accurately 
to state the information set forth or 
which should be set forth therein.” 
It further informed us that completed 
studies would be filed in the near fu- 
ture. S-ibsequently, on September 9, 
1940, Mississippi filed what purport- 
ed to be the “completed” studies, but 
even as to these it attempted to make 
the same reservation.’ 


On August 19, 1941, after cor- 
respondence between our staff and 
the company had failed to elicit essen- 
tial information in connection with 
the studies submitted, our staff began 
an examination of those studies at 
the company’s offices in Jackson, Mis- 
Sissippi. 

The report of that examination by 
our staff showed that Mississippi’s 
studies failed in numerous respects to 
comply with the requirements of our 
Uniform System of Accounts; did 
not conform to it “either in principle 
or substance,” and were “a travesty.” 
On the basis of that report, we en- 
tered an order on April 27, 1943, re- 
quiring Mississippi, in writing and 
under oath, to show cause, if any 
there were, why we should not by or- 
der determine and direct the com- 
pany to make the accounting adjust- 
ments recommended in the staff re- 
port; classify in Account 107, Elec- 
tric Plant Adjustments, $12,396,371.- 
24, representing write-ups of plant ac- 
count and other items not properly in- 
cludible in plant account; dispose of 





* Mississippi does not deny the allegations 
in our order to show cause that it is a “public 
utility” and, on other occasions, in pleadings 
filed with us and the courts, has freely ad- 
mitted that status. Re Mississippi Power & 
Light Co. Docket No, IT-5785, May 27 
1942; Mississippi Power & Light Co. v. Fed- 
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eral Power Commission (1942) 131 F(2d) 
148, 46 PUR(NS) 281. 

5 The effect of the purported reservation 
was a failure of compliance with the require- 
ments that the company submit original cost 
and reclassification studies. Submission of 
figures with a “reservation” of the right to 
change the figures is a nullity. 
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$1,089,210.94 of that amount in the 
manner proposed in the staff report; 
submit plans for the disposition of the 
balance of $11,307,160.30 of that 
amount and for disposition of $952,- 
097.69 classified by our staff in Ac- 
count 100.5, Electric Plant Acquisi- 
tion Adjustments; and prepare and 
file revised reclassification and orig- 
inal cost studies as to $21,286,- 
777.27, representing the balance of the 
company’s book cost not otherwise 
treated in the report, in compliance 
with the requirements of the Uniform 
System of Accounts.® 

The order and staff report were 
received by Mississippi on May 3, 
1943. On May 27, 1943, it filed its 
response thereto. It admits that it 
has not classified any amount in Ac- 
count 107, Electric Plant Adjust- 
ments,’ saying “that at the time its 
reclassification and _ original cost 


studies were made, it was of the opin- 
ion that the reclassifying, as done by 
it, was correct and proper, and in ac- 
cordance with the Uniform System 
of Accounts of this Commission.” 
It further admits that $910,866.77 of 


the $12,396,371.24, proposed for 
classification in Account 107 by our 
staff, is properly classifiable in that 
account. As to the balance of the 
$12,396,371.24, namely, $11,485,- 


504.47, Mississippi says that it is 
unable to make a further response 
with respect to either the classifica- 
tion or disposition thereof, pending 
its determination of the cost incurred 
by its parent, Electric Power & Light 
Corporation, in acquiring the proper- 
ties which the latter transferred to 
Mississippi. 

In response to the requirement that 
it submit plans for the disposition of 
the amount of $952,097.69 classified 
by the staff in Account 100.5, Elec- 
tric Plant Acquisition Adjustments,’ 
Mississippi states it is unable to com- 
ply until it has had an opportunity to 
make “further studies.” 

Referring to numerous respects in 
which Mississippi had failed to com- 
ply with our Uniform System of 
Accounts in the preparation of its 
studies, our order required it to show 
cause why we should not direct it to 
make revised studies with respect to 
an amount of $21,286,777.27. Mis- 
sissippi does not deny that it has 
failed, in the respects enumerated in 
the order and staff report, to comply 
with the requirements of our Uni- 
form System of Accounts and ad- 
mitted the “necessity’ and the pro- 
priety of making and filing revised 
original cost studies.” It further 
states, in an apparent attempt to ex- 





6 Mississippi’s failures in the preparation of 
its original cost studies were specifically spelled 
out in the order and in the staff report, the lat- 
ter being incorporated by reference in the or- 
der. The company was put on notice, by the 
terms of the order, that its answer thereto 
should “set forth with particularit: the facts 
upon which it relies” and that “denials of the 
allegations of this order and of the statements 
in the staff report” were not to be “general and 
unsupported by specific facts upon which Mis- 
sissippi relies.” It was notified that failure 
to comply with these directions might result 
in the entry of a final order, without hearing, 
“on the ground that the response has raised 
no issues requiring a hearing.” 
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7 The text of this account provides that it 
shall include, among other things, “write-ups 
of electric plant” which are thereafter to be 
Beng sa of as the Commission may approve 


r direct. 
es The $910, 866.77 is included in the $1,089,- 
210.94 as to which the staff proposed specific 
recommendations of disposition in the report. 
As to the $910,866.77, the response concurs 
in the dispositions proposed by the staff. 
® This account shall include the excess of 
acquisition cost over original cost resulting 
from arms’-length transactions, The amounts 
recorded in Account 100.5 are to be “depre- 
ciated, amortized, or otherwise disposed of as 
the Commission may approve-or direct.” 
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cuse its failures or to mitigate its of- 
fense, that “under interpretations of 
the staff of this Commission and un- 
der recent court decisions, clarifica- 
tion of many questions has_ been 
made.” It adds that “such studies 
will be made and that the advice and 
cooperation of the staff of the Com- 
mission is requested and will be wel- 
come to insure that acceptable 
methods are being followed in the 
revised studies,” and that it has “em- 
ployed Ebasco Services Incorporated 
(the Electric Bond & Share System 
Service Company) to assist (it) in 
making such revised studies.” But, 
it says, “the making of such studies 
will require time, and to that end 
additional time is requested with 
the specific understanding that all 
possible dispatch in the making and 
completion of such studies will be 
used and progress reports will be 
made to the Commission staff from 
time to time at such intervals as may 
be suggested by the Commission.” 


Inadequacy of Response 


[1] The first question posed is 
whether Mississippi has made re- 
sponse as called for by our order. It 
will readily become apparent that it 
has not. 


It is recited in the staff report and 
in our order that an amount of $7,- 
776,857.07 now on Mississippi’s 
books represents a write-up reflected 
in its plant accounts at organization 
when, as a result of an agreement 
dated October 13, 1927, between Mis- 
sissippi and L. Boyd Hatch, a nom- 
inee of Electric Power & Light Cor- 


poration, Mississippi acquired certain 
properties formerly owned by com- 
panies and persons which were at the 
time controlled by Electric Power & 
Light Corporation’ and _ recorded 
those properties at an amount in ex- 
cess of the amount at which they had 
theretofore been carried. Even as- 
suming it is necessary, as alleged, to 
ascertain the cost of these properties 
to Mississippi’s parent before Missis- 
sippi will be in a position to state 
whether all of the $7,776,857.07 is a 
write-up, Mississippi could have ad- 
mitted or denied that the amount was 
reflected in its plant accounts at or- 
ganization; that the amount was re- 
corded on its books as a result of an 
agreement dated October 13, 1927; 
that the agreement was between L. 
Boyd Hatch and Mississippi; that 
Hatch was a nominee of Electric 
Power & Light Corporation; that the 
properties were acquired from the 
named predecessors and that Missis- 
sippi, its predecessors and all persons 
involved in the transaction were con- 
trolled by Electric Power & Light 
Corporation. In the face of the order’s 
requirements, the company’s silence 
is an admission of the truth of these 
recitals. 

The order and staff report also 
recite that $467,424.10 represents a 
write-up recorded on the books of 
Mississippi in 1930 when it acquired 
certain properties from W. W. Stap- 
lin, a nominee of Electric Power & 
Light Corporation, and describe 
$167,609.54 as a write-up recorded on 
Mississippi's books on December 1, 
1929, when it acquired certain proper- 





10]. e, The Mississippi Power and Light 
Company, The Mississippi Central Power 
Company, Mississippi Delta Power & Light 


[11] 
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Company, and by Frank A. Reid, also a 
nominee of Electric Power & Light Corpora- 
tion. 
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ties from Vernon B. Walters, another 
nominee of Electric Power & Light 
Corporation. Here again, even with- 
out the studies alleged to be neces- 
sary before a fuller response can be 
made, Mississippi could have, without 
admitting or denying that the 
amounts were write-ups, denied or af- 
firmed the truth or falsity of the re- 
citals in other respects. 

The response does not even admit 
that Mississippi is a subsidiary in the 
Bond & Share system. Our order re- 
cited that Mississippi is owned and 
controlled by Electric Power & Light 
Corporation through, among other 
things, the ownership of approxi- 
mately 94 per cent of Mississippi’s 
voting stock, which includes all of the 
common stock, and that Electric Pow- 
er & Light Corporation, in turn, is 
owned and controlled by Electric 
Bond & Share Company. It is incon- 
ceivable that Mississippi is without 
information as to whether it is owned 
and controlled by Electric Power & 
Light Corporation or as to the ap- 
proximate percentage of the owner- 
ship of its common stock by Electric 
Power & Light Corporation. Yet 
Mississippi’s response is completely 
silent as to these recitals. 

There are other recitals in the or- 
der and staff report, too numerous to 
warrant mentioning in this opinion, 
which Mississippi could have either 
affirmed or denied, but to which it did 
not choose to respond. It is, there- 
fore, plain that Mississippi has not re- 
sponded as fully as it could have even 
without the studies it alleges to be 
necessary. 


Requested Delay 


[2] Our next inquiry arises from 
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Mississippi’s request for additional 
time within which to make certain 
studies, and its allegation that the 
studies are necessary to enable it to 
respond more fully respecting the 
proposed classification of amounts in 
Accounts 100.5 and 107. Here we 
should seek to determine whether the 
request for additional time comes 
from a company which has, in good 
faith, made a reasonable effort to 
comply with the requirements of our 
Uniform System of Accounts and 
without fault upon its part (whether 
as a result of bona fide misunder- 
standing or misinterpretation of the 
requirements, or otherwise) is unable 
to complete its compliance, and at the 
earliest opportunity has requested ad- 
ditional time within which to comply. 

It is apparent from Mississippi's 
response that it anticipated this in- 
quiry and seeks to convey the impres- 
sion that its failures had been the 
result of bona fide misinterpretations 
of the requirements of our Uniform 
System of Accounts. Many factors, 
however, militate against our reach- 
ing this conclusion. 

The requirement that write-ups are 
to be classified in Account 107 has 
been in the Uniform System of Ac- 
counts for six years. Moreover, for 
at least two years, Mississippi has 
been thoroughly acquainted with our 
proceeding initiated June 24, 1941, 
against its affiliate, Carolina Power 
& Light Company. Re Carolina 
Power & Light Co. 2 Fed PC 988; 
see also the order of December 29, 
1942, in that proceeding, Docket No. 
IT-5701. It, therefore, has known 
for at least that length of time that 
cost to its parent, Electric Power & 
Light Corporation, would have to be 
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RE MISSISSIPPI POWER & LIGHT COMPANY 


determined. It has offered no reason 
why it did not undertake the studies 
at that time. 

In its response, Mississippi in- 
vites the advice and codperation of 
our staff to insure that acceptable 
methods are being followed in pre- 
paring the revised studies. But the 
staff and the Commission have at all 
times been ready and willing to ad- 
vise and cooperate with Mississippi, 
as with any other public utility, with 
respect to the preparation of its orig- 
inal cost studies. At least as far back 
as March 2, 1940, when we granted 
Mississippi a further extension of 
time, we informed it that we had been 
advised that the company was follow- 
ing certain specified methods which 
were not in conformity with the Uni- 
form System of Accounts and would 
result in the submission of studies 
which could not be accepted as com- 
plying with our requirements. But 
our warning fell on deaf ears. The 
response now under consideration is 
lacking in the specific, detailed, and 
categorical statement of intention 
necessary to persuade that the com- 
pany intends to follow any different 
course than that heretofore pursued. 

That course cannot be characterized 
as anything other than dilatory and 
obstructive. For an example, after 
having five years for preparation of 
its studies, the data furnished our 
staff examiners by the company were 
marked “tentative and incomplete.’ 


Notwithstanding repeated requests for 
final and complete data, Mississippi 
refused to furnish such data and even 
refused to state when the data it fur- 
nished would no longer be subject to 
such qualification. 


Although, speaking generally, the 
utility industry has codperated with 
the Commission in its efforts to es- 
tablish uniform and sound accounting, 
subsidiaries of Electric Bond & Share 
Company, with a few praiseworthy 
exceptions, have pursued a regular 
course of conduct of failing to pro- 
duce books and records of their pred- 
ecessors with no explanation worthy 
of consideration." 

The lengths to which Mississippi 
was willing to go to avoid compliance 
with the Uniform System of Ac- 
counts are only partially revealed. It, 
like other Bond & Share subsidiaries 
which have alleged the “disappear- 
ance” of books and records,’ has 
seized upon that excuse to embark 
upon a method of developing the 
“original cost” of the properties de- 
signed solely to hide the inflation in 
its accounts. It has taken an inven- 
tory of its property and has purported 
to make a valuation thereof and to 
use that as the original cost. It has 
not only developed this “cost” of its 
property acquired from predecessors 
by entirely unreliable estimates, but in 
doing so it has totally disregarded 
such existing records as there are. 
We have never yet accepted a study 





11 Re Minnesota Power & Light Co. Docket 
No. IT-5545; Re Utah Power & Light Co. 
Docket No. IT-5686; Re Carolina Power & 
Light Co. Docket No, IT-5701; Re Arkansas 
Power & Light Co. Docket No. IT-5794. 
Compare the description of obstructive tactics 
pursued, as set forth in Re Electric Bond & 
Share Co. S. E. C. Holding Company Act 
Release No, 2940 (1941) 40 PUR(NS) 264. 


12 Re Carolina Power & Light Co. Docket 
No. IT-5701,, Dec. 29, 1942; Re Minnesota 
Power & Light Co. Docket No. IT-5769, 
Opinion No. 89, March 2, 1943, 48 PUR(NS) 
1; see also Re Minnesota Power & Light Co. 
Docket No. IT-5545, Feb. 23, 1940, 2 Fed PC 
692; Re Utah Power & Light Co. Docket No. 
IT-5686, April 1, 1941, 2 Fed PC 911. 
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which ignores existing records and 
perceive no reason for doing so now.® 

Mississippi states in its answer 
that it will make a thorough addition- 
al search for any and all records which 
may be utilized in its revised studies 
“fncluding those of a character which 
heretofore had not been considered 
essential in accordance with the man- 
ner in which its study had been made.” 
The outcome of that “search” could 
well provide the key to the solution of 
the controlling issues in controversy, 
but we must observe that this is a 
curious statement coming at this late 
date in view of General Instruction 
2-B of our Uniform System of Ac- 
counts wherein “records” are defined 
as including “not only accounting 
(records) in a limited technical sense, 
but all other records, such as minute 
books, stock books, reports, corre- 
spondence, memoranda, etc., which 
may be useful in developing the his- 
tory of, or facts regarding any trans- 
actions.” That definition has been 
known to Mississippi since 1936. 
There is a complete failure to explain 
why the company had previously con- 
sidered such records as unessential. 

Even now the company still fails to 
indicate either its ability to locate, or 
its intention to utilize, the books and 
records of its predecessor companies 
in making the additional studies. 
Those predecessors, like Mississippi 
itself, were Bond & Share Companies. 
Their books and records we know 
were taken over by Mississippi and 


kept for several years. Their “dis- 
appearance” has never been explained, 
While they remain “missing” under 
such circumstances no offer to make 
further studies can be regarded as 
bona fide, or likely to produce satis- 
factory results. 

Disregarding these factors and 
judging the company’s request for 
additional time by the standard which 
the company voluntarily set for itself 
in its response, we must reach the 
same conclusion. The company there 
stated that it fully expected certain 
system cost studies to be ready within 
sixty days, i. e., by July 26, 1943. 
Those studies were to make it pos- 
sible for Mississippi to respond more 
fully as to the amounts in Accounts 
100.5 and 107. This time has elapsed 
and we are still without any more 
satisfactory response to our order. 
Patience may cease to be commendable 
(Cf. Alabama Power Co. v. Federal 
Power Commission [1942] 75 US 
App DC 315, 44 PUR(NS) 197, 128 
F(2d) 280, 294) when it is sought 
to be exploited to postpone, with the 
hope of ultimately escaping, the ne- 
cessity for complying with the require- 
ments of the law. 


Conclusion 


[3, 4] We conclude that no addi- 
tional time should be granted Missis- 
sippi to complete further studies be- 
fore answering the show cause order 
and that the response which has been 
made should be judged accordingly. 





18 We are aware that records may honestly 
and unavoidably not be available and we, 
therefore, provided in our Uniform System of 
Accounts that estimates could be used in the 
absence of records. Electric Plant Accounts 
Instruction 2-C. We did not provide, how- 
ever, that existing records were to be ignored 
or that merely lip service be paid them. Esti- 
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mates may be used to fill the gaps in the rec- 
ords—but that is all. Re Minnesota Power & 
Light Co. Opinion No. 89, supra. Nor will 
we permit the use of inventories for the pur- 
pose of hypothetically pricing the units of 
property and ignoring the books of account, 
as Mississippi did here. Ibid. 
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So judged, it raises no issues requir- 
ing a hearing. From Mississippi’s 
failure to discharge the burden of 
sustaining the accounting entries ques- 
tioned, we are justified in inferring 
the truth of the recitals in our order 
of April 27th.* Mississippi has, by 
its own deliberate choice and with 
knowledge of the alternatives and full 
appreciation of the consequences, 
brought itself to its present position. 
In repeatedly choosing to defy rather 
than comply with requirements legally 
applicable to it, the company has de- 
liberately placed itself in the position 
it now occupies. If it now has in- 
sufficient information to deny the al- 
legations of our order, that is only 
true because Mississippi has deliberate- 
ly chosen that it should be true. By 
putting or allowing books and rec- 
ords to be placed beyond its reach, by 
refusing to make studies which would 
reveal the truth with respect to its ac- 
counts, by closing its eyes when it was 
its duty to keep them open, Missis- 
sippi has sought to “protect” itself 
against having to admit the pertinent 
facts. If Mississippi does not know 
the facts necessary to enable it to 
deny the allegations, it is because it 
has chosen to make lack of knowledge 
its defense against obeying the law. 
Such a course of conduct in itself may 
speak more loudly than volumes of 
additional studies. 

We therefore conclude that the 

14 Section 301 of the Act; Cf. Northwestern 
Electric Co. v. Federal Power Commission 


(1943) 134 F(2d) 740, 48 PUR(NS) 65. 





steps contemplated by our show cause 
order are minimal requirements which 
should be imposed now, and which 
may be imposed now without prej- 
udice to the future proceedings which 
will be necessary when the reclassi- 
fication studies are completed with re- 
spect to the balance of $21,286,777.27. 


In view of the scope and status of 
our investigation (Re Mississippi 
Power & Light Co. Docket No. IT- 
5785), we will at this time make no 
determination as to whether Missis- 
sippi’s failures were willful and know- 
ing and whether penalties should be 
assessed against the company or 
prosecution be undertaken in accord- 
ance with the provisions of the Fed- 
eral Power Act. The company’s 
future conduct, as well as its ability 
and willingness to produce the “miss- 
ing” books, may provide an important 
consideration. Cf. Re Pacific Pow- 
er & Light Co. Opinion No. 84, Nov. 
24, 1942, 46 PUR(NS) 131. 


We are therefore issuing the order 
contemplated by our show cause or- 
der of April 27th and providing there- 
in that failure to propose a satisfac- 
tory alternative plan for the disposi- 
tion of the amounts ordered classified 
in Accounts 100.5 and 107 will justify 
us in ordering those amounts disposed 
of as set forth in the order we shall 
hereinafter _ enter. Northwestern 
Electric Co. v. Federal Power Com- 
mission, supra. 

An appropriate order will be en- 
tered in accordance with this opinion. 
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UNITED STATES CIRCUIT COURT OF APPEALS, EIGHTH CIRCUIT 


Louis H. Egan 


v 


United States 


Union Electric Company of Missouri 


Vv. 


Same 


Nos. 12267, 12268 
137 F(2d) 369 
August 9, 1943. Rehearing denied September 9, 1943 


PPEAL by individual defendant from conviction of conspiracy 

to violate Public Utility Holding Company Act and by 

holding company from conviction both of conspiracy to violate 

the act and of substantive offenses in violation of the 
act; affirmed. 


Interstate commerce, § 86 — Federal powers — Holding company regulation — 
Ban on political contributions. 
1. The provision of the Holding Company Act prohibiting political con- 
tributions by holding companies is valid as against the contention that 
political contributions are not commerce and are not subject to regulation 
by Congress, p. 171. 


Public utilities, § 135 — Ban on political contributions — Holding company regu- 
lation. 
2. The provision of the Holding Company Act prohibiting political con- 
tributions by holding companies is valid as against the contention that 
political contributions are not evil per se, that the act fails to distinguish 
between trivial and large contributions, and that it is an attempt to regu- 
late state and local elections, p. 172. 


Public utilities, § 135 — Ban on political contributions — Holding company regu- 
lation. 
3. The provision of the Holding Company Act prohibiting political contri- 
butions by holding companies is valid as against the contention that political 
contributions do not affect rates to consumers and, therefore, do no affect 
interstate commerce, p. 172. 


Courts, § 4 — Jurisdiction — Legislative matters — Ban on political contributions. 
4. Courts, in passing upon the validity of a provision of the Holding Com- 
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pany Act prohibiting political contributions by holding companies, may not 
estimate whether the influencing of legislatures by means of contributions 
to candidates for political office is harmful to the public interest, although 
admittedly beneficial to an individual or class, since this is a matter for 
Congress to decide, p. 172. 


Interstate commerce, § 86 — Holding company regulation — Ban on political 
contributions. 

5. The provision of the Holding Company Act prohibiting political contribu- 
tions by holding companies is valid as against the contention that Congress 
made no specific findings that such contributions made otherwise than by mail 
or by instrumentalities of interstate commerce in connection with candi- 
dacies for nonfederal offices have any relation to interstate commerce, such 
findings being unnecessary in view of the statutory declaration that hold- 
ing companies are affected with a public interest and that all such contri- 
butions constitute such a lack of economy of management and operation 
as directly to affect or burden interstate commerce, p. 173. 


Public utilities, § 135 — Ban on political contributions — Holding company regu- 
lation. 
6. A provision of the Holding Company Act prohibiting political contribu- 
tions by holding companies is valid as against the contention that the pro- 
hibition has no relation to the carriage of the mails but constitutes an at- 
tempt to regulate the users of the mails, p. 173. 


Constitutional law, § 27 — Powers of Congress — Use of mails. 


7. When Congress, in the exercise of its constitutional powers, prescribes 
a valid regulation pertinent to the use of the mails, it may withdraw the 
privilege of that use from those who disobey, p. 173. 


Public utilities, § 6 — Powers of Congress — Regulation of holding companies — 
Ban on political contributions. 

8. Congress has power to prohibit political contributions by holding com- 
panies whether made to candidates for Federal or nonfederal offices, whether 
to national or local parties or committees, or whether by use of the mails or 
by instrumentalities of interstate commerce, of otherwise, in view of the 
evil effect of political contributions as determined by Congress and sought 
to be eliminated by means of the Holding Company Act, p. 174, 


Appeal and review, § 25 — Court action — Criminal cases. 


9. The circuit court of appeals, on reviewing orders overruling defendant’s 
motion for a directed verdict in criminal action for violation of prohibition 
against political contributions by holding companies, must consider the testi- 
mony in its aspect most favorable to the government after a verdict of 
guilty has been returned by a jury, p. 174. 
Appeal and review, § 25 — Court action — Criminal cases. 

10. The circuit court of appeals, on reviewing orders overruling a motion 
for a directed verdict in a criminal action for violation of the ban on political 
contributions by holding companies, miay not waive the facts or determine 
the guilt or innocence of the accused, p. 174. 


Appeal and review, § 53 — Court action — Grounds for reversal — Criminal cases. 
11. On appeal from orders overruling defendant’s motion for directed ver- 
dict in a criminal action for violation of the prohibition against political 
contributions by holding companies, the fact that the evidence was conflict- 
ing and that individual defendant and other witnesses for defendant denied 
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much of the testimony produced by the government would not authorize 
a reversal, p. 174. 


Criminal law — Conspiracy — Elements of conspiracy. 

12. The gist of the offense of conspiracy under Federal statutes is an agree- 
ment among the conspirators to commit an act prohibited by an act of Con- 
gress in the interest of the public policy of the United States and an act 
by one or more of the conspirators to effect the object of the conspiracy, 
p. 177. 


Evidence, § 16 — Relevancy — Criminal action. 
13. Proof of a defendant’s knowledge of an agreement among alleged con- 
spirators to commit an act prohibited by an act of Congress in the interest 
of public policy is relevant, in a conspiracy prosecution, to knowledge of 
the existence of the agreement and to an intent to participate in carrying 
it out, p. 177. 


Criminal law — Conspiracy. 

14. If a person accused of conspiracy has legal responsibility in the prem- 
ises, if he has some interest in the success of the conspirators in the accom- 
plishment of their design, if the conspirators inform him of their plan and 
keep him advised of the steps taken by them to attain their purpose and 
he, by his approval, stimulates their activities, if he also knows that such 
activities are illegal, and if such activities are so numerous as to constitute 
a course of business or are so related as to constitute a system of unlawful 
conduct continuing over a long period of time, he may properly be found 
to be a party to the agreement and a participant in the conspiracy, p. 177. 


Corporations, § 16 — Criminal responsibility — Acts of agents. 


15. Corporations are criminally liable for the acts of their agents or officers 
if such persons doing the thing complained of were engaged in employing 
the corporate powers actually authorized for the benefit of the corporation 
and while acting within the scope of their employment in the business of 
the corporation, and such acts under such circumstances are not ultra vires 
even though unlawful, p. 179. 


Evidence, § 16 — Admissibility — Failure to deny accusation. 
16. When a statement tending to incriminate one accused of committing a 
crime is made in his presence and such statement is not denied, both the 
statement and the fact of his failure to deny are admissible in a criminal 
prosecution against him as evidence of his acquiescence in its truth, if made 
under such circumstances as would warrant the inference that he would 
naturally have contradicted it if he did not assent to its truth, p. 182. 


Evidence, § 16 — Admissibility — Affidavit of corporate officer. 
17. An affidavit of an officer of corporate defendant implicating an officer 
in conspiracy was properly admitted in conspiracy prosecution where it had 
been read in the officer’s presence during the course of an earlier investi- 
gation and a reasonable inference was that the officer would under the cir- 
cumstances naturally have contradicted the statement if he did not consent 
to it, p. 182. 

Evidence, § 16 — Materiality — Prejudicial statements. 
18. In prosecution of an officer of a holding company for conspiracy to 


violate the Holding Company Act, testimony of an officer of a parent hold- 
ing company with reference to his expense account did not constitute preju- 
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dicial error, although the evidence was irrelevant and immaterial, where 
the evidence showed on its face that it was not prejudicial, p. 183. 


Evidence, § 16 — Admissibility — Violation of Holding Company Act. 


10rize 


ea 19. Evidence of acts tending to show that a conspiracy to make political 
esd contributions by holding companies was on foot before the effective date 
n act . y g *1¢,° . : aed” 
of the Holding Company Act, prohibiting such contributions, was admissi- 


wines ble in a criminal prosecution of the company for conspiracy to violate the 


prohibition under the Holding Company Act, p. 183. 
Evidence, § 16 — Admissibility — Legal memorandum. 


Oe 20. In the prosecution of a holding company for conspiracy to violate the 
terest provision of the Holding Company Act prohibiting political contributions, 
ge of admission of legal memoranda prepared by attorneys employed at the re- 
rying quest of an officer of the defendant: which stated that a state statute ex- 


pressly prohibited political contributions by corporations was not error, 
where the effect of such evidence was properly limited by instructions, 


yrem- p. 184. 
com- Evidence, § 16 — Admissibility — Conclusions of law. 
1 and 21. In a prosecution of a holding company for conspiracy to violate the 
> and provision of the Holding Company Act prohibiting political contributions, 
such testimony of an officer of the holding company, in response to a question 
titute asked by the district attorney, that funds accumulated from rebates and 
iw ful padded expense accounts handled through his office were handled on behalf 
ound of the corporation, was not objectionable on the ground that it called for a 
17. conclusion of the witness, when the fund was handled by that officer and 
the answer stated what he regarded as a fact within his own knowledge 
waree and there was no complaint that the defendant was denied the right to cross- 
pile examine, p, 185. 
ation Appeal and review, § 21 — Questions open to review — Instructions to jury — 
ss of Criminal action. 


vires 22. Where an individual defendant was convicted only on a conspiracy charge 
under an indictment charging both conspiracy and substantive offenses, he 
could not complain, on appeal, of instructions, either given or refused, which 

related only to counts of indictment charging substantive offenses, p. 185. 
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APPEARANCES : Thomas Bond, of 
St. Louis, Mo., for appellant Louis H. 
Egan; Robert J. Keefe, of St. Louis, 
Mo. (Russell H. Doerner and Igoe, 
Carroll, Keefe & Coburn, all of St. 
Louis, Mo., on the brief), for appel- 
lant Union Electric Co. of Missouri; 
Harry C. Blanton, U. S. Attorney, of 
St. Louis, Mo., and Homer Kripke, 
Assistant Solicitor, Securities and Ex- 
change Commission, of Philadelphia, 
Pa, (James R. Sharp, Special Attor- 
ney, U. S. Department of Justice, of 
Washington, D. C., and Ervine J. 


Green, Attorney, Securities and Ex- 
change Commission, of Philadelphia, 
Pa., on the brief), for the United 
States, appellee in both cases. 

Before Thomas and Johnsen, Cir- 
cuit Judges, and Vogel, District Judge. 


Tuomas, C.J.: The appellants, 
Louis H. Egan in No. 12,267, and 
Union Electric Company of Missouri 
in No. 12,268, were indicted and tried 
together. Their separate appeals were 
presented on a single record and sub- 
mitted at the same time. It will be 
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convenient to dispose of both appeals 
in a single opinion. 

The appellant Union Electric Com- 
pany of Missouri, a Missouri corpora- 
tion, is a public utility holding com- 
pany within the meaning of the Pub- 
lic Utilitly Holding Company Act of 
1935, 15 USCA § 79b. It is also an 
operating company. In connection 
with its subsidiaries it is engaged in 
operating electric public utilities in the 
states of Missouri, Illinois, and Iowa. 
In carrying on its business it engages 
in, and controls instrumentalities of, 
interstate commerce, and it uses the 
mails. This corporate appellant and 


its subsidiaries are subsidiaries of the 
North American Company, a New Jer- 
sey corporation, registered as a hold- 
ing company under the act on Febru- 
ary 25, 1937. ‘The appellant Egan was 
president of the appellant Union Elec- 
tric Company and of each of its sev- 


eral subsidiaries. 

The indictment is in eight counts. 
Count 1 charges the appellants, here- 
inafter called defendants, together 
with Frank J. Boehm and Albert C. 
Laun (neither of whom was indicted), 
and “other persons to the Grand Jur- 
ors unknown” with conspiracy (18 
USCA § 88) to violate § 12(h) of the 
Public Utility Holding Company Act 
of 1935, 15 USCA § 79/(h). Counts 
2 to 8 inclusive charge substantive of- 
fenses in violation of § 12(h). Egan 
was found guilty and sentenced under 
Count 1, and not guilty under Counts 
2 through 8. Union Electric was 
found guilty and sentenced under each 
and all counts of the indictment. 

The parties filed separate motions 
for mistrial, for directed verdicts and 
for new trials in the district court, all 
of which were overruled. On these 
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appeals, both parties contend (1) that 
§ 12(h) of the act is unconstitutional, 
and (2) that the trial court erred (a) 
in refusing to direct verdicts of ac- 
quittal, (b) in the admission and ex- 
clusion of evidence, and (c) in the re- 
fusal and the giving of instructions, 

Section 12(h) of the Public Utility 
Holding Company Act of 1935 reads: 

“Tt shall be unlawful for any regis- 
tered holding company, or any subsidi- 
ary company thereof, by use of the 
mails or any means or instrumentality 
of interstate commerce, or otherwise, 
directly or indirectly— 

“(1) to make any contribution 
whatsoever in connection with the 
candidacy, nomination, election, or ap- 
pointment of any person for or to any 
office or position in the government 
of the United States, a state, or any 
political subdivision of a state, or any 
agency, authority, or instrumentality of 
any one or more of the foregoing; or 

“(2) to make any contribution to 
or in support of any political party or 
any committee or agency thereof. 

“The term ‘contribution’ as used in 
this subsection includes any gift, sub- 
scription, loan, advance, or deposit of 
money or anything of value, and in- 
cludes any contract, agreement, or 
promise, whether or not legally en- 
forceable, to make a contribution.” 

1. Constitutionality of § 12(h).— 
The defendants do not deny that Con- 
gress may by appropriate legislation 
prohibit contributions to candidates 
for Federal offices; but they contend 
that it is beyond the power of Con- 
gress to prohibit contributions by pub- 
lic utility holding companies, regis- 
tered under the act, to political parties 
or to candidates for nonfederal offices ; 
that the invalid provisions of § 12(h) 
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applicable to nonfederal candidates 
cannot be separated from the provi- 
sions applicable to Federal candidates 
without destroying the whole purpose 
and aim of the act, and that, therefore, 
all the prohibitions against political 
contributions are invalid. If the pro- 
visions of the section applicable to 
candidates for nonfederal offices are 
found to be valid it will be unneces- 
sary to discuss the separability of the 
section. 

The defendants say the provisions 
of § 12(h) are beyond the powers of 
Congress because political contribu- 
tions are not commerce; that they are 
not per se evil; that they have no re- 
lation to the carriage of the mails; that 
they have no substantial effect upon 
interstate commerce; that the prohibi- 
tions are invalid because they apply to 
all political contributions regardless of 
size or whether they have any effect 
upon interstate commerce; that § 12 
(h) is an attempt by Congress to regu- 
late state elections and that by prohibit- 
ing contributions “otherwise” than by 
use of the mails or instrumentalities 
of interstate commerce the statute cov- 
ers campaign contributions however or 
wherever made to nonfederal candi- 
dates ; and that Congress made no find- 
ing that contributions made “other- 
wise” have any relation to interstate 
commerce. 

In the case of Electric Bond & Share 
Co. v. Securities and Exchange Com- 
mission (1938) 303 US 419, 82 L ed 
936, 22 PUR(NS) 465, 474, 58 S Ct 
678, 681, 115 ALR 105, the Supreme 
Court held that §§ 4(a) and 5 of the 
Public Utility Holding Company Act 
of 1935, 15 USCA §§ 79d(a), 79e, 
are valid constitutional regulations. 
The court there held that a public 


utility holding company system carry- 
ing on operations in two or more 
states, transmitting energy across 
state lines for its own account and for 
sale, and distributing its securities to 
the public, is engaged in activities 
which bring it “within the ambit of 
congressional authority.” The court 
also held that the “various groups of 
regulations [contained in the act], as 
well as particular provisions of each 
group should be regarded as separable 
so that, if any such group or provision 
should be found to be invalid, that in- 
validity should not extend to the re- 
maining parts if by reason of their 
nature and as a practical matter they 
could be separately sustained and en- 
forced.” It is necessary, therefore, to 
consider the question of the validity 
of § 12(h). 

[1] The proposition that political 
contributions are not commerce and 
are not subject to regulation by Con- 
gress is not a valid objection to the 
act. The commerce power extends to 
every activity, intrastate, or interstate, 
which so affects interstate commerce, 
or the exercise of power over it, as to 
make regulation of such activity an 
“appropriate means to the attainment 
of a legitimate end.” United States 
v. Wrightwood Dairy Co. (1942) 315 
US 110, 119, 86 L ed 726, 62 S Ct 
523, 526. The only question in such 
a case is whether the means adopted 
are appropriate to the attainment of 
the end. Congress having decided upon 
a legitimate end to be attained and a 
policy adapted to its attainment may 
choose the means for its accomplish- 
ment. Wickard v. Filburn (1942) 
317 US 111, 124, 87 Led 122, 63 S Ct 
82; United States v. Darby (1941) 
312 US 100, 118 et seq., 85 L ed 609, 
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61 S Ct 451, 132 ALR 1430; United 
States v. Lowden (1939) 308 US 225, 
84 L ed 208, 60 S Ct 248; Mulford 
v. Smith (1939) 307 US 38, 48, 83 
Led 1092, 59 S Ct 648; Virginian R. 
Co. v. System Federation (1937) 300 
US. 515, 553, 81 L ed 789, 57 S Ct 
592; Electric Bond & Share Co. v. Se- 
curities and Exchange Commission, 
supra. Here the prohibitions of § 12 
(h) are a means only adopted by Con- 
gress for attaining an end considered 
legitimate, namely, the effective exer- 
cise of the power to regulate interstate 
commerce. 

[2] The arguments that political 
contributions are not per se evil; that 
§ 12(h) fails to distinguish between 
trivial and large contributions; and 
that it is an attempt to regulate state 
and local elections are all without 
weight. It is axiomatic that an inno- 


cent means may be used for an evil 


purpose. The fact that a contribution 
may be trivial is not enough to remove 
the contributor from the scope of Fed- 
eral regulation when the sum of all 
such contributions may be far from 
trivial. Wickard v. Filburn, supra, 
317 US at pp. 127, 128. The prohibi- 
tions of § 12(h) do not, and clearly 
are not intended to, interfere with vot- 
ing or with control over the state’s 
regulation of elections. 

[3, 4] The contention that political 
contributions do not affect rates to 
consumers and, therefore, do not afféct 
interstate commerce is equally without 
merit. If such contributions are con- 
sidered as costs of operation, or if they 
are disguised on the books of the util- 
ity company as operating costs, they 
will affect rates. In this connection 
it is argued that the evidence shows 
that contributions and use of the com- 
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pany’s money were favorable to the 
interest of consumers for the reason 
that by this means bills disadvantage- 
ous to the utility were defeated in the 
Missouri legislature and bills advan- 
tageous to its interests were passed, 
resulting in a saving to the company 
of approximately two and one-half 
millions of dollars annually. It is for 
the Congress, however, and not the 
courts, to estimate whether the influ- 
encing of legislatures by means of con- 
tributions to candidates for office is 
harmful to the public interest, even 
though admittedly beneficial to an in- 
dividual or a class. 

Whether the jury might have found 
the particular defendants in this case 
guilty, or not guilty, the evidence is 
abundantly sufficient to support a find- 
ing that contributions by interstate 
public utility holding companies “in 
connection with the candidacy, nomi- 
nation, election or appointment of any 
person for or to any office or position 
in . . . astate or any political sub- 
division of a state... . OF ..: 
to or in support of any political party 
or any committee or agency thereof” 
are an evil, and that such practices 
“are not susceptible of effective con- 
trol by anystate . . . .” Section 1 
of the act, 15 USCA § 79a. The evi- 
dence shows that the defendant Union 
Electric is a Missouri corporation; 
that its officers in violation of the stat- 
utes of Missouri, R. S. Mo. 1929, 
§ 10478, R. S. Mo. 1939, § 11786, 
Mo. R. S. A., contributed many thou- 
sands of dollars to candidates in Mis- 
souri for governors of the state, for 
members of the legislature, and for 
members of county boards whose duty 
it is to determine the taxable value of 
property; and that such contributions 





to the 
reason 
ntage- 
in the 
advan- 
assed, 
mpany 
e-half 
is for 
ot the 
influ- 
f con- 
fice is 

even 
an in- 


found 
S case 
nce is 
1 find- 
rstate 
s “in 
nomi- 
f any 
sition 
1 sub- 
party 
reof” 
ctices 

con- 
‘ion 1 
e evi- 
Jnion 
ition ; 
 Stat- 
1929, 
1786, 
thou- 
Mis- 
, for 
1 for 
duty 
ae of 
tions 


EGAN v. UNITED STATES 


were made for the purpose of influ- 
encing the official acts of such officers. 
The state of Missouri seemed power- 
less to prevent these violations of its 
laws. Since Union Electric by reason 
of its interstate business and its use of 
the mails was subject to the control 
of Congress, Congress was entitled to 
find that such practices were injurious 
to the citizens, to consider and estimate 
the evil, and to choose and prescribe 
a remedy therefor. Electric Bond & 
Share Co. v. Securities and Exchange 
Commission, supra. 

[5] The defendants urge that the 
act fails because Congress made no 
specific finding that political contribu- 
tions made “otherwise” than by mail 
or by means or instrumentalities of in- 
terstate commerce in connection with 
candidacies for nonfederal offices have 
any relation to interstate commerce. 
The necessity for such specific finding 
is eliminated by the statutory scheme 
itself. Compare North American Co. 
v. Securities and Exchange Commis- 
sion (1943) 47 PUR(NS) 6, 133 
F(2d) 148, 153. Section 1 of the 
act declares that public utility hold- 
ing companies and their subsidiaries 
are affected with a national public in- 
terest in that their securities are mar- 
keted in interstate commerce and that 
their activities are not susceptible of 
effective control by state regulation. 
Section 1(c) declares that it is the pol- 
icy of the act to eliminate certain evils 
“connected with public utility holding 
companies which are engaged in inter- 
state commerce or in activities which 
directly affect or burden interstate 
commerce.” It is further declared that 
when in any respect there is lack of 
economy of management and opera- 
tion of such companies they become an 


agency which, unless regulated, is in- 
jurious to investors and consumers. 
It follows, therefore, that when Con- 
gress denounced political contributions 
in § 12(h) of the act in connection 
with both Federal and nonfederal can- 
didacies it necessarily found that all 
such contributions constitute such a 
lack of economy in management and 
operation as directly to affect or bur- 
den interstate commerce. 

Further, § 12(h) is of itself evi- 
dence of the congressional judgment 
that political contributions by a regis- 
tered public utility holding company 
have a relation to the public interest 
as defined by § 1(a) of the act, and 
that the effect of such contributions 
constitutes one of the evils sought to 
be eliminated by the act. This court 
cannot say that such congressional 
judgment is without rational basis. 
United States v. Lowden, supra. A 
legislative judgment is presumed to be 
supported by facts known to the legis- 
lature, unless facts judicially known or 
proved preclude that possibility. South 
Carolina State Highway Dept. v. 
Barnwell Bros. (1938) 303 US 177, 
191, 82 L ed 734, 58 S Ct 510; and 
compare United States v. Darby, su- 
pra; United States v. Ferger (1919) 
250 US 199, 63 Led 936, 39 S Ct 445; 
Virginian R. Co. v. System Federa- 
tion, supra; Colorado v. United States 
(1926) 271 US 153, 70 L ed 878, 46 
S Ct 452. 

[6, 7] Another charge is that the 
prohibitions of § 12(h) have no rela- 
tion to the carriage of the mails, but 
are an attempt to regulate the users 
of the mails. It is well settled, how- 
ever, that when Congress in the exer- 
cise of its constitutional powers pre- 
scribes a valid regulation pertinent to 
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the use of the mails, it may withdraw 
the privilege of that use from those 
who disobey. Electric Bond & Share 
Co. v. Securities and Exchange Com- 
mission, supra; Lewis Publishing Co. 
v. Morgan (1913) 229 US 288, 57 
L ed 1190, 33 S Ct 867; Badders v. 
United States (1916) 240 US 391, 60 
L ed 706, 36 S Ct 367; Ex parte Ra- 
pier (1892) 143 US 110, 36 L ed 93, 
12 S Ct 374. 

[8] Considering the evil effect of 
political contributions, as determined 
by Congress, and sought to be elimi- 
nated by means of § 12(h) of the act, 
we think the prohibition of such con- 
tributions, whether made to candidates 
for Federal or nonfederal offices, 


whether to national or local parties 
or committees, or whether by use of 
the mails or by means or instrumentali- 
ties of interstate commerce, ‘“‘or other- 
wise,” by public utility holding com- 
panies, is within the power of Con- 


gress. 

We conclude that § 12(h) of the 
act is a valid exercise by Congress of 
its constitutional power. 

{ 2. Defendants’ Motions for Direct- 
ed Verdicts—The defendant Egan 
moved for a directed verdict on the 
ground that the evidence was insuf- 
ficient to sustain a verdict, in that there 
was no competent or admissible evi- 
dence to establish that he conspired or 
participated in any conspiracy to make 
political contributions in violation of 
§ 12(h) of the act. 

The defendant Union Electric Com- 
pany moved for a directed verdict and 
requested that the jury be charged to 
return a verdict in its favor on the 
ground that the evidence failed to 
show that the acts of its officers in 
making political contributions were ex- 
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pressly authorized by its board of di- 
rectors or that a majority of its mem- 
bers, having prior actual knowledge of 
the fact that such acts were in contem- 
plation, failed to object thereto. 

The defendants do not deny in this 
court that officers and employees of 
the defendant Union Electric Com- 
pany did participate in the conspiracy 
charged and that they did commit the 
acts charged in the substantive counts 
of the indictment. 

The indictment alleged that the con- 
spiracy existed continuously from “on 
or about the 25th day of February, 
1937 [the day on which the parent 
holding company, North American 
Company, registered under the act], 
to and including the date of the return 
of this indictment,” January 17, 1941, 
More specifically the charges were that 
the conspirators agreed that they 
would create a secret cash fund of 
money belonging to Union Electric, 
for use in making political contribu- 
tions, by means of cash rebates from 
attorneys employed by Union Electric 
and its subsidiaries, cash rebates from 
contractors, suppliers of materials and 
insurance brokers, and cash refunds 
derived from padded expense accounts 
of officers and employees of the com- 
pany and its subsidiaries ; and that they 
did raise such fund in the manner 
charged and did make from it political 
contributions on behalf of the company 
and its subsidiaries in violation of 
§ 12(h) of the act. 

[9-11] After verdicts of guilty 
have been returned by the jury we are 
required, on appeal from orders over- 
ruling motions by defendants for di- 
rected verdicts, in reviewing the evi- 
dence to consider the testimony in its 
aspect most favorable to the govern- 
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ment, and we may not weigh the facts 
or determine the guilt or innocence 
of the accused. Burton v. United 
States (1906) 202 US 344, 50 L ed 
1057, 26 S Ct 688, 6 Ann Cas 362; 
Walker v. United States (1937) 93 
F(2d) 383, 392, certiorari denied 
(1938) 303 US 644, 82 L ed 1103, 
58 S Ct 642; Firotto v. United States 
(1942) 124 F(2d) 532, 533; Culp v. 
United States (1942) 131 F(2d) 93, 
100. It is immaterial that the evidence 
is conflicting and that Egan and other 
witnesses for defendants denied much 
of the testimony produced by the gov- 
ernment, United States v. Kushner 
(1943) 135 F(2d) 668, 673. 

In general the government’s evi- 
dence tended to support the allegations 
of the indictment. Charges that the 
defendant Union Electric was engaged 
in the practice of making political con- 
tributions in violation of § 12(h) first 
appeared in a St. Louis newspaper 
about November 1, 1938. Following 
the publication of these charges inves- 
tigations were carried on by the Secu- 
rities and Exchange Commission pur- 
suant to its orders dated November 9, 
1938, and June 7, 1939. On January 
3, 1940, Spoehrer, secretary and direc- 
tor of the company, furnished the 
Commission an affidavit containing an 
admission of his participation in the 
raising of the secret fund and impli- 
cating other officers of the company. 
Officers and employees of the defend- 
ant company appeared before an ex- 
aminer for the Commission and denied 
the charges. Some of the officers of 
the company were indicted and con- 
victed of perjury for giving false tes- 
timony in the investigation. One of 
the vice presidents appealed to this 
court and his conviction was affirmed. 
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Boehm v. United States (1941) 123 
F(2d) 791, certiorari denied (1942) 
315 US 800, 86 L ed 1200, 62 S Ct 
626. Many of the facts in evidence 
in this case are recited in our opinion 
in that case, and they will not be re- 
peated here further than is necessary 
to an understanding of the legal ques- 
tions presented. 


The plan to create a secret fund for 
use in making contributions to candi- 
dates for office and to political party 
committees by means of rebates and 
false expense accounts originated in 
1926. In that year the subject was 
suggested to Boehm, executive vice 
president of Union Electric, by a Mr. 
Gruhl, then president of the parent 
holding company, the North American 
Company. The plan was developed 
and put in operation, and in 1932 the 
sum of $15,000 was contributed to 
the Republican national committee. 
The system continued in existence and 
operation until sometime in 1939 or 
1940. During the period of its opera- 
tion a fund of more than $591,000 was 
created by means of rebates and 
false expense accounts and expended 
through Boehm’s office for political 
purposes in the interest of and for the 
benefit of Union Electric and its sub- 
sidiaries. It was distributed directly 
and indirectly to candidates for pub- 
lic office, to public officials, and to party 
committees in the states of Missouri, 
Illinois and Iowa by means of the 
mails, by the instrumentalities of in- 
terstate commerce and by delivery in 
person in the state of Missouri. The 
recipients included candidates for both 
Federal and nonfederal offices, Federal 
and nonfederal officials, and both na- 
tional and local party committees. Lit- 
tle, if any, party bias was shown in dis- 
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tributing these favors. Democrats and 
Republicans alike were among the 
beneficiaries. Many of the recipients 
testified at the trial. 

The fund was distributed principally 
by Boehm and Laun, a director and 
vice president of the company. Other 
officers of Union Electric, including 
Egan, connected with the operation of 
the system, were Spoehrer, director 
and secretary; Funk, vice president; 
Miltenberger, vice president ; Irish, re- 
search engineer ; Emberson, operating 
auditor; Avery, director and general 
auditor ; and certain officers of the sub- 
sidiaries. The amounts expended ran 
as high as $75,000 a year. None of 


the transactions connected with the 
fund was recorded in the books of the 
company. 

The contention of Egan that there 
is no evidence of any conspiracy to 
make campaign contributions by use 


of the mails or any means or instru- 
mentality of interstate commerce ex- 
clusively need not be considered since 
we hold that § 12(h) is valid as writ- 
ten including the ‘otherwise’ clause. 
The important contention of Egan is 
that there is no evidence warranting 
a finding that he was one of the con- 
spirators or that he participated in its 
operations. The evidence relied upon 
by the government is circumstantial 
in character. One phase of the testi- 
mony is in substance that Egan had 
knowledge of the plan and of the 
activities of his subordinate officers in 
the operation and furtherance of the 
plan from its beginning in 1926 until 
sometime in 1939, and that he was 
continually informed of those activi- 
ties and approved them. The evidence 
also tends to show that the whole suib- 
ject of political expenditures was dis- 
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tasteful to him and that his prefer- 
ence would have been to have nothing 
to do with such matters. 

Some of the particular circum. 
stances relied upon to connect Egan 
with the political activities of Boehm, 
Laun, and other officers and employees 
of Union Electric will be noticed, 
They are too numerous to be recited 
inclusively. 

Egan participated in a conference 
in 1932 in which President Gruhl of 
the North American Company directed 
him and Boehm to make political con- 
tributions for the reason that Missouri 
public utility companies were in dis- 
favor with the Missouri legislature be- 
cause their officers kept aloof from 
politics. He was present in 1937 when 
North American officials approved the 
use of expense account padding as a 
means of raising a secret fund for 
political purposes. He took an active 
interest in maintaining Laun at the 
capital of Missouri as a lobbyist for 
the company when the legislature was 
in session, knowing that it was “ex- 
pensive”’ to do so. 

Egan presided at two meetings of 
public utility executives in 1934, at 
which Boehm proposed a plan for of- 
fering systematic financial support to 
candidates for office throughout the 
state of Missouri and for distributing 
the burden among the Missouri public 
utilities on an “equitable” basis. The 
purpose of the plan on the part of 
Boehm was to spread the cost and thus 
relieve Union Electric of some of the 
burden which it had been carrying 
alone. 

In 1936 and 1938 Boehm and his 
secretary turned over to Egan $4,500 
of the secret fund; but the testimony 
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does not disclose what use, if any, was 
made of this sum. 

Egan took an active interest in the 
investigations of the Securities and 
Exchange Commission in 1938. In 
October of that year Laun, already 
accused and under suspicion, asked 
Egan whether Union Electric and 
North American were going to stand 
back of him. Egan’s reply was that 
Laun “talked like a damned fool and 
that, of course, they were going to 
stand back of him.” When in January, 
1940, Miltenberger told Egan that he 
“was having some difficulty in state- 
ments that I [he] had made to the 
Securities and Exchange Commis- 
sion,” Egan told him to “sit tight and 
the thing would probably straighten 
itself out.” On January 7, 1940, 


Spoehrer’s attorney read the affidavit 
which he had furnished the Securities 
and Exchange Commission in the 


presence of Egan, Boehm, Laun, and 
Lincoln, an attorney for Union Elec- 
tric. One paragraph of the affidavit 
implicated Egan in the activities of 
the conspirators, and he did not pro- 
test. 


As showing Egan’s connection with 
and direct participation in the con- 
spiracy the government relies also up- 
on the circumstances connected with 
a $1,500 a year salary paid Egan by 
the Union Colliery Company, a sub- 
sidiary of Union Electric, from 1926 
to 1938, and contributions made by 
Egan to the Republican national com- 
mittee during that period. In sub- 
stance the testimony is to the effect 
that in 1926 Egan requested of the 
president of North American an in- 
crease in salary to enable him to make 
political contributions in behalf of the 
company without disclosing such items 
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on his expense account. A transcript 
of Egan’s testimony given September 
4, 1940, before a grand jury at Spring- 
field, Illinois, was produced. The 
transcript disclosed that Egan was 
asked at that time if he had any ar- 
rangement with the president of the 
North American Company. He an- 
swered: “On one occasion I was 
talking to him about the fact that oc- 
casionally I was solicited as president 
of the company for contributions from 
Democratic and Republican Com- 
mittees,” and that the president said, 
“We will have you put on the Colliery 
Company payroll at $1,500 a year.” 
Egan continued: “That didn’t mean 
I got that much a year, because about 
half of it went to income tax and that 
the balance was given to me for that 
purpose, and that was what it was 
used for.” The testimony shows that 
Egan contributed to the Republican 
finance committee $500 on September 
25, 1936, $500 on October 9, 1936, 
and $250 on March 10, 1938. 

[12-14] The first question pre- 
sented on this record relates to the 
effect of Egan’s knowledge of the con- 
spiracy and of the activities of the 
conspirators, with his approval, in the 
furtherance of its purpose and ob- 
ject. Does such evidence support the 
charge and the finding of participa- 
tion? 

Upon this point Egan’s contention 
is that “mere knowledge, presence, 
acquiescence, or approval of the un- 
lawful acts of others is not enough” ; 
that proof of “intentional participa- 
tion must also be shown.” In sup- 
port of this proposition he relies upon 
United States v. Falcone (1940) 311 
US 205, 85. L ed 128, 61 S Ct 204; 
Weniger v. United States (1931) 47 
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F(2d) 692; United States v. Potash 
(1941) 118 F(2d) 54; Patterson v. 
United States (1915) 222 Fed 599; 
Linde v. United States (1926) 13 F 
(2d) 59, and similar cases. 


These cases support Egan’s con- 
tention, but none of them holds that 
proof of knowledge has no relevancy 
in a conspiracy trial. The gist of the 
offense of conspiracy under the Fed- 
eral statute (18 USCA § 88) is an 
agreement among the conspirators to 
commit an act prohibited by an act 
of Congress in the interest of the pub- 
lic policy of the United States, and 
an act by one or more of the con- 
spirators to effect the object of the 
conspiracy. Braverman v. United 
States (1943) 317 US 49, 87 L ed 23, 
63 S Ct 99; United States v. Falcone, 
supra; Fulbright v. United States 
(1937) 91 F(2d) 210. Certainly 


such proof is relevant to knowledge 


of the existence of the agreement and 
to an intent to participate in carry- 


ing it out. Egan was president and 
a member of the board of directors 
of the defendant Union Electric and 
its subsidiaries. If the jury believed 
the testimony of Boehm and others 
it was warranted in finding that Egan 
was familiar with the purpose and de- 
sign and with the activities of the 
conspirators from 1926 on. He was 
in accord with the object of the con- 
spirators, which was to influence 
legislation, to reduce taxes, and to 
oppose public ownership of utilities. 
He knew and approved the acts of 
his subordinate officers in secretly 
creating a cash fund out of the 
moneys of the companies of which 
he was president; he knew and ap- 
proved the false bookkeeping neces- 
sary to conceal the origin and use of 
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the fund; and he knew and approved 
contributions from the fund to candi- 
dates for public office and to political 
party committees. He knew that such 
contributions by his corporations were 
in violation of the statutes of Mis- 
souri, and after February 25, 1937, 
the registration date of the parent 
holding company North American, he 
knew they were in violation of § 12 
(h) of the act. Further, he knew 
when he was given an additional 
salary of $1,500 a year, payable by 
the Union Colliery, a subsidiary of 
the Union Electric, that it was for 
the purpose of enabling him to make 
political contributions for the bene- 
fit of the company. The jury was 
authorized to believe that his subse- 
quent contributions to the Republican 
national committee were made from 
this salary. 

The line that separates mere knowl- 
edge of and acquiescence in a con- 
spiracy from participation and active 
cooperation is often vague and dif- 
ficult to determine. But when, up- 
on competent evidence, a jury finds 
that a defendant has crossed that line 
he may be found guilty as a conspira- 
tor. Where the accused is not in 
some beneficial, responsible or inter- 
ested relation to the conspirators and 
their activities, and where the activi- 
ties of the conspirators consist of a 
single or but a few transactions, mere 
knowledge, acquiescence, and _ indif- 
ference will be insufficient, in the 
absence of some word or deed, to con- 
nect him with the conspiracy. Au- 
thorities relied upon by Egan, supra. 
On the other hand, if the accused has 
a legal responsibility in the premises, 
if he has some interest in the success 
of the conspirators in the accomplish- 
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ment of their design, if the conspira- 
tors inform him of their plan and 
keep him advised of the steps taken 
by them to attain their purpose, and 
he by his approval stimulates their 
activities, if he also knows that such 
activities are illegal, and if such activi- 
ties are sO numerous as to constitute 
a course of business, or are so related 
as to constitute a system of unlaw- 
ful conduct continuing over a long 
period of time, then a jury upon evi- 
dence of such facts would be warrant- 
ed in finding him guilty. Upon such 
evidence he may be. found to be a 
party to the agreement and a partici- 
pant in the conspiracy. See Direct 
Sales Co. v. United States (1943) 
319 US 703, 87 L ed 1674, 63 S Ct 
1265; Alexander v. United States 
(1938) 95 F(2d) 873, 878; United 
States v. Turley (1943) 135 F(2d) 
867, 869. 

We think the evidence clearly suffi- 
cient to sustain the verdict of the jury 
that Egan participated in the con- 
spiracy. The court did not err in 
overruling his motion for a directed 
verdict. 

[15] The defendant Union Elec- 
tric Company by motion for directed 
verdict of acquittal, by requested in- 
structions, and by exceptions to the 
charge given by the court to the jury 
raised the question of its criminal cor- 
porate responsibility. The gist of the 
contention is that the evidence is in- 
sufficient to warrant a finding by the 
jury that the acts of its officers in 
making the political contributions pro- 
hibited by § 12(h) were authorized 
by the corporation either by an ex- 
press or an implied act of the board 
of directors; and that since such con- 
tributions by the corporation were un- 
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lawful under both the Missouri stat- 
utes and § 12(h), the acts of the of- 
ficers were ultra vires and the cor- 
poration cannot be found guilty in the 
absence of such approval by the board. 

Upon this point the gist of the 
charge to the jury reads: 

“Defendant, Union Electric Com- 
pany of Missouri, contends that if 
contributions were in fact made, as 
alleged in the indictment, such con- 
tributions were the individual acts of 
various officers of the defendant cor- 
poration and were not its acts, bind- 
ing upon it. 

“A corporation can act only through 
its officers and agents and a corpora- 
tion is held responsible for acts not 
within the officers’ or agents’ corporate 
powers, strictly construed, but which 
the officer or agent has assumed to 
perform for the corporation when em- 
ploying the corporate powers actually 
authorized, and in such cases there 
need be no written authority under 
seal or vote of the corporation, in 
order to constitute the agency, or to 
authorize the acts. Therefore, the 
knowledge, intent, and acts of such of- 
ficers or agents of a corporation may 
be imputed to the corporation for 
which they acted. 


“Hence, if you find from the evi- 
dence that the contributions described 
in Counts 2 to 8, inclusive, were made 
by either Egan, Boehm, or Laun, in 
the manner described in said counts, 
and if you further find that in mak- 
ing such contributions they were act- 
ing as officers of the defendant, 
Union Electric Company of Missouri, 
and that such contributions were so 
made on behalf of, or for the benefit 
of, the defendant, Union Electric 
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Company of Missouri, then it would 
be your duty to find the defendant, 
Union Electric Company of Missouri, 
guilty. 

“Likewise, the defendant, Union 
Electric Company of Missouri, is a 
party to and guilty of the conspiracy 
charged in the first count, if you find 
from the evidence that such a con- 
spiracy existed, and that the defend- 
ant, Egan, or Frank J. Boehm, or Al- 
bert C. Laun, acting as officers or 
agents of the defendant, Union Elec- 
tric Company, joined in such con- 
spiracy on behalf of, or for the bene- 
fit of, the corporate defendant.” 

This instruction is manifestly based 
upon the opinion of the Supreme 
Court in New York C. & H. R. R. Co. 
v. United States (1909) 212 US 481, 
53 L ed 613, 29 S Ct 304, 306. That 
was a criminal case; and after stat- 
ing that a corporation may be held 


responsible in tort for the acts of its 
agents done in the course of their em- 
ployment, “although done wantonly 
or recklessly or against the express 
orders of the principal,’ the court 


said: “A corporation is held respon- 
sible for acts not within the agent’s 
corporate powers strictly construed, 
but which the agent has assumed to 
perform for the corporation when em- 
ploying the corporate powers actually 
authorized, and in such cases there 
need be no written authority under 
seal or vote of the corporation in or- 
der to constitute the agency or to au- 
thorize the act.” 

The test of corporate responsibility 
for the acts of its officers and agents, 
whether such acts be criminal or 
tortious, is whether the agent or offi- 
cer in doing the thing complained 
of was engaged in “employing the 
51 PUR(NS) 


corporate powers actually authorized” 
for the benefit of the corporation 
“while acting within the scope of his 
employment in the business of the 
principal.” If the act was so done it 
will be imputed to the corporation 
whether covered by the agent or offi- 
cer’s instructions, whether contrary to 
his instructions, and whether lawful 
or unlawful. Such acts under such 
circumstances are not ultra vires even 
though unlawful. There is no longer 
any distinction in essence between 
the civil and criminal liability of cor- 
porations, based upon the element of 
intent or wrongful purpose. Mal- 
feasance of their agents is not ultra 
vires. Washington Gas Light Co. v. 
Lansden (1899) 172 US 534, 43 L ed 
543, 19 S Ct 296; New York C. & 
H. R. R. Co. v. United States, supra; 
Joplin Mercantile Co. v. United 
States (1914) 131 CCA 160, 213 Fed 
926, 935, 936, Ann Cas 1916C 470; 
United States v. Nearing (1918) 252 
Fed 223, 231; Mininsohn v. United 
States (1939) 101 F(2d) 477, 478; 
Zito v. United States (1933) 64 F 
(2d) 772, 775. The court is not 
concerned with whether political con- 
tributions were authorized by a resolu- 
tion of the board of directors or ac- 
quiesced in by a majority of the board. 
Our inquiry concerns only the powers 
of the corporation, the business it was 
authorized to carry on in the exercise 
of those powers, and whether the off- 
cers of the company in making polit- 
ical contributions were engaged in 
carrying on that business within the 
scope of their official duties. 

The Union Electric Company’s 
articles of incorporation and its by- 
laws are in evidence. Its operations 
and the operations of its subsidiaries 
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are carried on in the states of Mis- 
souri, Illinois, and Iowa, in which 
states it owns many millions of dollars 
worth of property. Its business is 
subject to regulation by the legisla- 
tures of the states in which it operates 
and the regulatory bodies created by 
law in those states. It pays approxi- 
mately 4,000 tax bills annually for 
taxes imposed by states and by sub- 
divisions of states. As an incident 
of ownership it has the power to pro- 
tect its property and to use all law- 
ful means to protect and promote its 
business. The evidence shows that 
the corporation in the exercise of this 
power regards its public relations and 
its good will as matters of great im- 
portance. It has a right to do so and 


it does send its officers to appear be- 
fore legislative committees to influence 
those legislatures and to persuade them 
to pass laws advantageous to the com- 
pany’s interest and to reject proposed 


laws inimical to its interest. In the 
exercise of its powers, it has a right 
to do so and it does send its officers 
to state capitals to influence the in- 
dividual members of the legislatures 
to be friendly to its interests. It sends 
its officers to appear before state and 
municipal boards and officers having 
power to impose taxes upon its prop- 
erty for the purpose of presenting 
arguments and data in its interest. 
To cultivate and develop the friend- 
ship of its patrons, prospective pa- 
trons, legislators, and taxing authori- 
ties the company gives entertainments 
for invited guests including legislators, 
member of tax boards, patrons, and 
others whose friendship it deems im- 
portant. It maintains a “lodge” at the 
lake above its dam in the Ozark moun- 
tains to which it invites for free enter- 
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tainment state officers and candidates 
for office. It keeps an airplane to 
carry such guests from their homes to 
the “lodge.” These authorized pub- 
lic relations activities are within the 
defendant corporation’s powers. 

All these “public relations” activi- 
ties were entrusted principally to 
President Egan and Vice Presidents 
Boehm and Laun. These gentlemen 
appeared before legislative committees 
and taxing authorities at various 
times. In their zeal to protect the com- 
pany’s property, to promote its busi- 
ness, to cultivate the friendly attitude 
of patrons and public officials, and to 
render legislators and taxing boards 
and Commissions susceptible to friend- 
ly argument and persuasion, these and 
other officers who assisted them 
formed and carried out the plan to 
raise a secret fund belonging to the 
company to be used in part at least 
for contributions to candidates for of- 
fice and to party committees. The 
plan so formed was consummated. 
It was designed for the benefit of the 
corporation, and the corporation re- 
ceived the benefit. The testimony 
indicates that the Union Electric Com- 
pany, as a result of the combined in- 
fluence upon legislation of contribu- 
tions to candidates for office and the 
other activities mentioned above, bene- 
fited to the extent of more than two 
million dollars annually. 

There was abundant evidence to au- 
thorize the jury to find that Union 
Electric’s officers in making political 
contributions were engaged in the 
business of the company, “employ- 
ing the corporate powers actually au- 
thorized” for the benefit of the com- 
pany, while acting, although illegally, 
within the scope of their employment. 
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The trial court correctly submitted 
the question of the defendant’s cor- 
porate responsibility to the jury, and 
this court cannot set aside the jury’s 
verdict. 

3. Admission of Evidence.—The 
trial of the case in the district court 
lasted approximately one and one- 
half months, and the record is 
voluminous. Numerous objections 
were interposed to evidence offered 
by the government and received by 
the court. We shall first consider 
Egan’s objections to such evidence. 

[16, 17] The district attorney of- 
fered and read in evidence the para- 
graph of Spoehrer’s affidavit implicat- 
ing Egan in the conspiracy. Counsel 
for Egan objected to its admission on 
the grounds (1) that the portion of 
the affidavit read contains a conclu- 
sion of Spoehrer bearing upon the 
guilt or innocence of Egan and (2) 
that the date of the meeting at which 
it was read occurred after the activities 
of the conspirators had ended, or at 
least after Egan was no longer in a 
position to continue any such activi- 
ties. The government contends that 
the statement itself and evidence of 
the circumstances under which it was 
read to Egan and his failure to com- 
ment upon it are admissible as evi- 
dence of his acquiescence in its truth. 

The general rule is that “when a 
statement tending to incriminate one 
accused of committing a crime is made 
in his presence and hearing and such 
statement is not denied, contradicted, 
or objected to by him, both the state- 
ment and the fact of his failure to 
deny are admissible in a criminal 
prosecution against him, as evidence 
of his acquiescence in its truth,” 20 
Am Jur p. 483, if made “under such 
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circumstances as would warrant the 
inference that he would naturally 
have contradicted them if he did not 
assent to their truth.” Sparf and 
Hansen v. United States (1895) 156 
US 51, 56, 39 L ed 343, 15 S Ct 
273; Graham v. United States (1926) 
15 F(2d) 740, 743; 4 Wigmore on 
Evidence, 3d Ed § 1071; 2 Wharton’s 
Criminal Evidence, 13th Ed § 698; 
31 CJS Evidence, § 294, p. 1057 et 
seq. 

The circumstances connected with 
the reading of the affidavit in Egan’s 
presence are not in dispute. The in- 
vestigation by the Securities and Ex- 
change Commission of the charge that 
Union Electric had made political con- 
tributions in violation of § 12(h) 
was in progress. Spoehrer, secretary 
and director of the corporation, had 
just returned from Washington where 
he had given the members of the 
Commission his affidavit containing 
a confession. He was the first officer 
of the company to admit the truth 
of any part of the charges against it. 
Until then all the officers had denied 
them. On Sunday morning, January 
7, 1940, a special conference was 
held in Egan’s office. Present were 
Egan, Boehm, Laun, Lincoln and 
Spoehrer’s attorney, who read Spoeh- 
rer’s affidavit containing the para- 
graph implicating Egan. Prior to the 
conference a copy of the entire af- 
fidavit had been furnished to Egan. 
The paragraph objected to stated that 
soon after the inquiry by “SEC” was 
announced, “In my conversation with 
Mr. Egan, I verified the fact that Mr. 
Egan knew about these transactions 
[secret rebates] and that he under- 
stood that I was merely acting as an 
agent for the company and that the 
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company would stand back of me.” 
When this was read Egan was silent. 
It was an important moment in the 
progress of the investigation, and a 
reasonable inference was that he 
would, under the circumstances, nat- 
urally contradict the statement if he 
did not consent to it. Boehm and 
Laun, who at the time had denied the 
charge, were present. Lincoln, em- 
ployed as attorney for the company 
in connection with the investigation, 
was present. The situation seemed 
to call for a denial then. We think 
the evidence was admissible. 

[18] Objection is taken to the testi- 
mony of Mortimer, an officer of North 
American, the parent holding com- 
pany. Mortimer in a conversation 
with Boehm requested Boehm to in- 
dicate on a schedule of the officers’ 
expense accounts those which had 
been inflated. In reference to Egan’s 
account which had been checked as 
inflated Boehm said: ‘‘There is very 
little in the way of inflations concern- 
ing which I have any knowledge. I 
think he is taking care of some 
Americanization Program that he ap- 
parently did not want to have disclosed 
on a company voucher.” No objec- 
tion was made at the time the testi- 
mon was offered, but Egan had a gen- 
eral objection allowed by the court to 
stand to all hearsay testimony. This 
was clearly irrelevant and immaterial 
evidence as against Egan, but it shows 
on its face that it was not prejudicial. 
The inflation of Egan’s account was 
not claimed to be for the purpose of 
contributing to the fund for political 
contributions but for another distinct 
purpose. The statement was favor- 
able rather than prejudicial to Egan, 
for in effect it negatived the idea that 
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he padded his expense account for the 
purpose of augmenting the conspiracy 
fund. 

[19] Numerous other complaints 
of the admission of evidence are made 
by Egan. We have examined each 
one of them with care and find no 
reversible error. The complaints, con- 
sidering their nature, are too numer- 
ous to be discussed separately with- 
out extending this opinion beyond any 
reasonable length. The objections 
are on the grounds that the evidence 
offered is hearsay, that the facts 
testified to are collateral or too remote, 
that the particular circumstance fails 
to show Egan’s connection with the 
conspiracy, or that the evidence is ir- 
relevant or immaterial, and similar 
grounds. It must be kept in mind, 


however, that Egan was convicted 
for conspiracy and not for the direct 
violation of § 12(h) of the act. The 


indictment charged a conspiracy not 
barred by the statute of limitations. 
The evidence tended to show thatthe 
conspiracy was on foot long before 
February 25, 1937, the date on which 
the act became applicable to the de- 
fendant corporation, and it continued 
after that date. In law the conspiracy 
was entered into on the date the parent 
holding company, North America 
registered under the act. Farmer v. 
United States (1915) 223 Fed 903, 
909. It was permissible, however, 
to prove the acts of the earlier dates. 
They tended to show the existence 
of the conspiracy and the intent of the 
conspirators. Egan was there during 
the entire period, but the date of his 
becoming a party to the conspiracy 
was uncertain. “The longer it had 
lasted the greater the probability that 
he knew of it, and that his acts that 
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helped it were done with knowledge 
of their effect.’ Heike v. United 
States (1913) 227 US 131, 145, 57 
L ed 450, 33 S Ct 226, 229. 

Assuming that some of the evidence 
was relevant only to issues other than 
Egan’s participation in the conspiracy 
or only in respect of Union Electric, 
as Egan sought to exclude it generally 
and without requesting a limiting in- 
struction, there could be no error in 
its admission. Greater New York 
Live Poultry Chamber of Commerce 
v. United States (1931) 47 F(2d) 
156, 159, certiorari denied (1931) 
283 US 837, 75 L ed 1448, 51 S Ct 
486; American Medical Asso. v. Unit- 
ed States (1942) 76 US App DC 70, 
130 F(2d) 233, 251, affirmed on oth- 
er grounds (1943) 317 US 519, 87 L 
ed —, 63 S Ct 326. See .nd compare, 
also, Allen v. United States (1925) 
4 F(2d) 688; Nyquist v. United 
States (1924) 2 F(2d) 504, certio- 
rari denied (1925) 267 US 606, 69 
L ed 810, 45 S Ct 508. 

“Wide latitude is allowed in the 
presentation of evidence as to the facts 
and circumstances in a conspiracy 
case.” Garrison v. United States 
(1943) 135 F(2d) 877, 878. See, 
also, Hartzell v. United States (1934) 
72 F(2d) 569, 584, certiorari denied 
(1934) 293 US 621, 79 L ed 708, 
55 S Ct 216. It is “within the dis- 
cretion of the trial court to admit 
evidence which even remotely tended 
to establish the conspiracy charged.” 
Devoe v. United States (1939) 103 
F(2d) 584, 588, 589, certiorari 
denied (1939) 308 US 571, 84 L ed 
479, 60 S Ct 84. In view of the 
length of the trial in this case and the 
volume of evidence, the language of 
the ninth circuit court of appeals in 
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Simons v. United States (1941) 119 
F(2d) 539, 559, certiorari denied 
(1941) 314 US 616, 86 L ed 496, 


62 S Ct 78, is peculiarly apt. The 
situation in that case was comparable 
to the situation presented here, and 
there the court said: “It would not 
be surprising if there had crept into 
the trial certain phases of immaterial 
evidence. we have carefully 
gone over the entire case and we are 
constrained to say that while some 
extraneous matter has found its way 
into the evidence even against the 
high vigilance of appellants’ counsel 
we cannot say but that the court 
studiously saw to it that the whole 
story that made up the case was al- 
lowed to be intelligently narrated to 
the jury. . In such circumstance 
a new trial should not lightly be or- 
dered on grounds of technical errors 
in ruling on the admissibility of evi- 
dence.” 

In our opinion the trial court did 
not exceed its discretion in overrul- 
ing Egan’s objections to the admis- 
sion of evidence. 

[20] The defendant Union Elec- 
tric complains of two rulings of the 
trial court on the admission of evi- 
dence. The first relates to a legal 
memorandum prepared by an attorney 
employed by the corporation in May, 
1935, at the request of Vice President 
Laun. Referring to a Missouri stat- 
ute, the opinion reads: “You will 
note that § 10478 expressly prohibits 
campaign contributions by corpora- 
tions to any political party or candi- 
date for office. This, doubtless, ex- 
plains why campaign contributions 
are made by or.in the name of in- 
dividuals.” This was objected to on 
the ground that it was irrelevant, im- 
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material and not binding on the com- 
pany. Since Laun was a vice presi- 
dent of the company this evidence 
was pertinent to the question wheth- 
er there was a probability that the cor- 
poration did make political contribu- 
tions through its officers after Feb- 
ruary 25, 1937. The effect of all 
such evidence was limited by the in- 
structions of the court to this one 
purpose. It was admissible. 

[21] Union Electric’s second as- 
signment refers to an answer of 
Boehm to a question by the district 
attorney. Referring to the funds ac- 
cumulated from rebates and padded 
expense accounts handled through 
Boehm’s office, he was asked, “In 
whose behalf were these 
funds disbursed?” Over the objec- 
tion that the question called for the 
mere conclusion of the witness, Boehm 
answered, “On behalf of the Union 
Electric Company.” The fund was 
handled by Boehm and the answer 
stated what Boehm regarded as a fact 
within his own knowledge. There 
is no complaint that counsel was 
denied the right to cross-examine. 
There was no error in the ruling of 
the court. 

4. The Instructions to the Jury.— 
Both defendants requested instructions 
to the jury and have taken exceptions 
to the court’s refusals and to the 
charge given. Egan requested the 
court to instruct the jury “that if you 
believe and find from the evidence 
that the contributions or donations 
made by defendant Louis H. Egan to 
the Republican national committee, 
if any, referred to in the evidence, 
were made from his personal funds 
and that he was not reimbursed by 
any registered holding company or 
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subsidiary thereof, then you are in- 
structed that such contributions or 
donations, if any, are lawful and do 
not constitute any offense against the 
laws of the United States.” 

[22] One of the overt acts listed 
in the conspiracy count of the indict- 
ment was that “On or about March 
4, 1938, the defendant Louis H. Egan 
at St. Louis, Missouri, gave a check 
to one Edmund Koeln for political 
purposes.” There was evidence tend- 
ing to show that this was a donation 
to the Republican national committee. 
There was evidence, also, that Egan 
had received $1,500 a year from 1926 
until 1938 under the guise of a salary 
from the Union Colliery Company, a 
subsidiary of Union Electric and the 
North American Company, for the 
purpose of making political contribu- 
tions for the benefit of the parent 
holding companies. Egan testified 
that the contribution was made from 
his own money. He was not con- 
victed for the substantive offense of 
making contributions to a political 
party or committee in violation of 
§ 12(h) of the act. The evidence 
in reference to the Colliery Company 
salary and his contributions to the 
party committee was offered and re- 
ceived on the issue of Egan’s know- 
ingly participating in the conspiracy. 
The jury was not called upon under 
the conspiracy count to determine 
whether Egan personally violated 
§ 12(h) of the act. The court did 
not err in refusing the requested in- 
struction. 

Some of the government’s evidence 
related to the payment of money after 
February 25, 1937, to persons holding 
public office at the time of the receipt 
of the money. As to such payments 
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the court instructed the jury: “If you 
find from the evidence that such pay- 
ments were not, in fact, in connec- 
tion with the candidacies, nominations, 
or elections of such persons, they 
would not be‘in violation of said § 12 
(h). But, on the other hand, if you 
find from the evidence that such pay- 
ments were, in fact, made in connec- 
tion with the candidacies, nominations 
or elections of such persons, then such 
payments would be in violation of 
§ 12(h).” 

An exception was taken to this 
charge by Egan, although no reason 
for the exception was given. Com- 
pare United States v. Turley (1943) 
135 F(2d) 867, 869. The objection 
urged in this court is that contribu- 
tions to officers who are not candi- 
dates for office at the time of the pay- 
ment do not violate the law, and that 
there is no evidence that any of the 
recipients of such payments then con- 
templated being candidates at future 
elections. We fail to see how this 
instruction concerns Egan’s appeal. 
The instruction is applicable to the 


substantive offenses charged in Counts 
2 to 8 inclusive and not to the con- 
spiracy charge. There was abundant 
evidence of overt acts under the con- 
spiracy charge of contributions to 
candidates for various offices, Federal 
and nonfederal, and to political par- 
ties and committees. Since Egan was 
not convicted upon the substantive 
counts of the indictment, he cannot 
complain on appeal of the instructions 
relating to those counts. 

Union Electric’s requested instruc- 
tions relate primarily to its corporate 
responsibility, and its objections to the 
instructions given bear upon the same 
point. We have discussed this ques- 
tion in connection with the discussion 
of the company’s motion for a direct- 
ed verdict of acquittal. 

The instructions given by the court 
covered the issues and were fair to 
both defendants. There is no merit 
in the exceptions to the refusals or 
to the instructions given. 

Both judgments appealed from are 
for the foregoing reasons affirmed. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Missouri Standard Telephone 
Company 


Case No. 10,284 
September 28, 1943 


PPLICATION for authority to increase telephone rates; author- 
A ity denied as applied for with indication that smaller rate 
increase would be authorized if sought. 
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Depreciation, § 24 — Accelerated depreciation — Wartime expansion. 


1. An allowance for accelerated depreciation on telephone plant and equip- 
ment installed to satisfy wartime demands for additional service should not 
be made for rate-making purposes, since long-time users of telephone serv- 
ice should not be required to pay the entire loss in extraordinary retire- 
ments that may be brought about by temporary subscribers, p. 189. 


Return, § 111 — Telephone company. 


2. A return of 64 per cent was deemed reasonable for a telephone com- 
pany, whereas a return of only 3.08 per cent was considered insufficient, 


p. 191. 


By the Commission: This case is 
before the Commission on application 
filed October 5, 1942, by the Missouri 
Standard Telephone Company for 
authority to file a schedule of rates 
increasing the charges for telephone 
service at Lebanon, Laclede county, 
Missouri. 

Due notice of hearing having been 
given all interested parties, the case 
was heard before two members of the 
Commission at its hearing room in 
Jefferson City, on February 19, 1943, 
at which time Mr. R. W. Hedrick ap- 
peared for the applicant; and Messrs. 
John P. Randolph, Chief Counsel, R. 
E. Duffy, Chief Mechanical, Electrical 
and Telephone Engineer, Milton M. 
Kinsey, Chief Engineer, and George 
B. Coleman, Chief Accountant, for the 
Public Service Commission. 

At the request of the Office of Price 
Administration, the hearing was con- 
tinued to March 12, 1943, in order to 
allow that agency an opportunity to 
file a brief or intervene. A letter, 
without date, having been received on 
March 4, 1943, indicating that the of- 
fice would not participate in the hear- 
ing, and the Commission’s staff having 
no further evidence, the case was sub- 
mitted on the record on March 12, 
1943. Mr. Ralph D. Housel, the ap- 
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plicant’s vice president and treasurer, 
testified in behalf of the application. 

The record shows that the Missouri 
Standard Telephone Company is a 
telephone corporation organized and 
operating under the laws of the state 
of Missouri, and that it furnishes tele- 
phone service to the residents of Leb- 
anon, Laclede county, Missouri, un- 
der rules and regulations now on file 
with this Commission. The appli- 
cant contends that the schedule of rates 
now being charged does not produce 
a return sufficient to maintain and 
operate the property and also secure to 
the owners of the property a reasona- 
ble return. 


In support of its claim, the appli- 
cant introduced in evidence a copy of 
our report and order, issued June 24, 
1942, 44 PUR(NS) 184, in which we 
found the fair value of the property 
of the applicant company, used and 
useful in serving customers in Leb- 


anon, Missouri, to be $87,000 at 
September 1, 1941. To make the rate 
base current, a number of exhibits 
were introduced showing additions 
and retirements to the property dur- 
ing the period September 1, 1941, to 
December 31, 1942. The information 
submitted is summarized as follows: 
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SUMMARY OF ADDITIONS AND RETIREMENTS 
September 1, 1941, to December 31, 1942 


Account 

Additions 
212—Buildings 
221—C. O. Equipment 
231—Station Apparatus 
232—Station Installations 
233—Drops 


241—Pole Lines 

242.1—Aerial Cable 

243—Aerial Wire 

261—Furniture and Office Equipment 
264—-Vehicles & O. W. Equipment 


General Overheads 


Total—Additions 

Retirements 

231—Station Apparatus 

232—Station Installations 

233—Drops 

241—Pole Lines 

242.1—Aerial Cable 

243—Aerial Wire 


General Overheads 
Total—Retirements 
Net Additions 


In addition to the increase in plant, 
the company makes claim for an in- 
creased allowance in cash working cap- 
ital and materials and supplies over 
and above that allowed by the Com- 
mission in its finding of fair value 
September 1, 1941. The amounts 
claimed are as follows: 


Cost Reproduction ° 


of Repro- Less De- 
duction _ preciation 


Cash Working Capital $95 $91 
Materials and Supplies $94 $90 
The applicant’s witness testified 
that these amounts were calculated on 
the same basis as developed by the 
Commission. From his answer it ap- 
pears that the amounts were related 
to the cost of reproduction and the 
cost of reproduction less depreciation 
of the additional property. 
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Reproduction 
Less 


Cost of 
Reproduction Depreciation 
$261 
375 
9,628 
806 
3,419 


387 
44 
110 
18 
19 


15,067 13,593 
1,205 1,087 


$16,272 $14,680 


$6,280 
581 
2,420 


227 
24 


Original 


$9,532 
762 
$11,691 $10,294 


$4,581 $4,386 


A summary of operating revenues 
and expenses for the 12-month period 
ended December 31, 1942, is set forth 
in Column 1 of Table I [table omit- 
ted]. 

The revenues shown therein are de- 
rived from the rates shown in Table 
II [table omitted]. This latter tabu- 
lation also sets out the proposed new 
rates and the anticipated revenue in- 
crease per month, 

The net effect of the proposed rate 
increase was estimated by the company 
to be as shown in column 2 of Table I, 
resulting in a net income available for 
return of $5,985. 

From the above it will be noted that 
the applicant has deducted two items 
which will be brought about because of 
the rates proposed te be inaugurated 
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RE MISSOURI STANDARD TELEPHONE CO. 


and a third item which is claimed be- 
cause of “accelerated depreciation” on 
plant and equipment installed to serve 
a temporary demand for telephone 
service. The item of $1,506 for the 
anticipated additional income tax will 
be occasioned solely by the proposed 
$5,878 annual increase in exchange 
rates. Similarly, the reduction of 
$357.36 is one expected because of 
fewer subscribers being attached after 
the proposed rates go into effect. 

[1] A rather unique phase of this 
case is the company claim for “accel- 
erated depreciation” to reimburse it 
for anticipated loss of investment in 
equipment furnished temporary sub- 
scribers. It was explained by the com- 
pany witness that, due to the proximity 
of Fort Leonard Wood, there has been 
an influx of population into Lebanon 
and that during the 2-year period 
1941-1942 some 300 additional sta- 


tion installations were required. It is 
the company’s anticipation that the 
property is thus temporarily “‘over- 
built” and that subsequent to the war 
most of these subscribers will be lost. 
The claim for “accelerated deprecia- 
tion” was calculated as follows: 


We should preface our discussion 
by pointing out that “accelerated de- 
preciation” is a misnomer in this in- 
stance. Accelerated depreciation, as 
we are familiar with that term, refers 
to the hastened wearing out of prop- 
erty resulting from insufficient main- 
tenance, from excessive use, or from 
a combination of these factors which 
reduce the expected service life of that 
property to a point below that previ- 
ously assumed in fixing depreciation 
rates. Here the company makes no 
claim that the life of a property is 
shortened below normal but merely 
states that at some time in the future 
they will have on hand excessive not- 
in-use property which will not have 
been retained in service long enough to 
have warranted the initial investment. 
The claim, therefore, should be char- 
acterized as “accelerated return of in- 
vestment” or by some similar title. 

Obviously, the claim is speculative. 
The property which the company 
claims to have added for the temporary 
customers does not serve a defense in- 
dustry or a military post, it is not con- 
fined to a particular area, and, except 
for certain switchboard facilities, the 


Accelerated Depreciation on Property, Plant, and Equipment Installed to Serve a Temporary 
Demand for Telephone Service 


Installed since Jan. 1, 1941 


221—Central Office Equipment 
231—Station Apparatus 
232—Station Installations 
233—Station Drops 


Annual Depreciation of Temporary Property 
Less Present Accrual of 3.85 per cent on 

1. Station Equipment 

2. Central Office Equipment 


Net to 
Write off 
in 5 Years 


$1,974.81 


Salvage 
Estimated 


50%—$1,974.82 


$3,949.63 
50%— 2,329.97 


4,659.95 
741.34 
633.58 


$9,984.50 $4,304.79 $5,679.71 
1,135.94 


4,659.95 
3,949.63 


8,609.58 @ 3.85% 331.47 
$804.47 
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MISSOURI PUBLIC SERVICE COMMISSION 


particular units to be retired cannot 
be identified. 

Although the increase in subscribers 
at Lebanon (about 40 per cent) is 
rather extreme, war created utility 
business is not confined to that city 
alone. There are numerous locations 
throughout the state where the popu- 
lation (and very likely the number of 
telephone subscribers) has increased 
because of defense industries. In cer- 
tain instances, the additional utility 
plant installed can be isolated definite- 
ly, but generally the new installations 
are interspersed among other facilities 
and it is not possible at this time to 
predict the exact items which may be- 
come nonuseful should a sudden de- 
crease in population occur. The ex- 
pansion in business at Lebanon, result- 
ing as it does from Fort Leonard 
Wood, may be said to be purely mili- 
tary in character contrasted with the 
industrial aspect of other locations. 
Although generally this might indi- 
cate a decided lack of permanency for 
the increase at Lebanon, the opposite 
might be true if Fort Leonard Wood 
were made a permanent Army post. 
As previously stated, the claim is spec- 
ulative, and the matter finally resolves 
itself into “possible” temporary serv- 
ice. 

Assuming that the expansion is tem- 
porary and that the company will sus- 
tain the loss set forth, it certainly is 
not equitable that a “long-time” user 
of telephone service should be required 
to pay the entire loss in extraordinary 
retirements that may be brought about 
by temporary subscribers. We find 
that the item for “accelerated retire- 
ments” in the amount of $804.47 is a 
risk of the owner and that the sub- 
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scribers should not be required to es- 
tablish a reserve for that contingency, 

At the time of the hearing, the com- 
pany had made no estimate regarding 
the additional revenue that the Leb- 
anon Exchange would receive as a 
result of the modification in the basis 
for division of revenues from toll, 
Subsequent to the hearing, the Com- 
mission requested that information be 
submitted showing toll service reve- 
nues for prior years and also showing 
the amount that would have been re- 
ceived in 1942 on the basis of the new 
contract. In reply, the company stated 
that toll service revenues had been re- 
ceived as follows: 1938, $3,342; 1939, 
$3,830; 1940, $4,072; 1941, $7,633; 
and that had the new contract with the 
Southwestern Bell Telephone Com- 
pany been in effect for the entire year 
of 1942, toll service revenues would 
have been increased in the amount of 
$2,592. However, it was also stated 
that the company is now incurring 
greater operating expenses than those 
spent in 1942, the difference being esti- 
mated at $2,885.68 before income tax 
and $2,806.43 after income tax. On 
the basis of this estimate, the amount 
available for return is some $214 less 
than previously stated. For the pur- 
pose of this report, we shall assume 
that the additional toll service revenue 
and the increased operating expenses 
will offset one another. Under the cir- 
cumstances it does not appear rea- 
sonable for us to consider a reduction 
of $357.36 anticipated because of 
fewer subscribers being attached after 
the proposed new rates are adopted. 

Recasting the statement of 1942 
revenues and expenses to reflect rate 
case expense, we have: 
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RE MISSOURI STANDARD TELEPHONE CO. 


$31,382 
22,477 


$8,905 


Total Operating Revenues 
Total Operating Expenses 


Net before Taxes and Depreciation .. 


Taxes and Depreciation 
Depreciation .......+eseeececees eoee 
Rate Case Expense 
Taxes 
Other than Income 
1942 Income Tax 


$3,321 
800 


1,213 
795 


$6,129 


Net Available for Return .......... $2,776 

[2] The fair value of the company’s 
property used in public service at 
Lebanon should not exceed $90,000. 
The existing rates will yield a return 
of 3.08 per cent, which is insufficient. 
On the basis of a 64 per cent return, 
$5,850 is required. There appears to 
be a deficiency of $3,074 per annum. 

The proposed new rates will yield 
$6,039, which will net $4,408 after 
deducting for additional income tax. 
This amount is in excess of require- 
ments and, consequently, we shall deny 
the application. 

The applicant is not earning a fair 
return and is entitled to relief. We 
shall authorize it to file new rate sched- 
ules which will increase its net reve- 
nues $3,074 annually. 

Certain facts have come to the at- 
tention of this Commission which 
were not developed in the record in 
that applicant is paying the city of 
Lebanon an annual franchise tax of 
$800 with some kind of a secret un- 
derstanding or agreement to increase 


this annual franchise tax to $1,200 in 
case of a general rate increase at any 
time, and with the further understand- 
ing that any statement of expenses pre- 
pared for presentation to the Commis- 
sion in connection with any rate in- 
crease will be adjusted to show not 
the actual amount being paid to the city 
under the franchise ordinance but an 
amount of $300 in place of such an- 
nual payment. In this connection it 
will be noted that applicant’s Exhibit 
No. 7 introduced and received in evi- 
dence reflects a franchise tax of $800. 
However, applicant’s Exhibit No. 8 
reflects only a franchise tax payment 
of $300. If applicant’s annual reports, 
filed under oath with this Commis- 
sion, incorrectly state the amount of 
taxes paid, such conduct on the part 
of the applicant would be intolerable 
and deceitful and this Commission 
would strenuously condemn any such 
action of filing a false and erroneous 
report in this or any other respect. 
The Commission certainly would not 
tolerate or condone any such practice 
and the applicant will be ordered here- 
in to furnish the Commission an item- 
ized statement showing the amount 
paid in taxes of every nature for the 
years 1937 to 1942, inclusive, and if 
the annual reports for said years are 
defective or erroneous in this respect 
they shall be amended or cause shown 
why they should not be amended. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Pennsylvania Public Utility Commission 


Ebensburg Coal Company 


Complaint Docket No. 12632 
November 16, 1943 


ROCEEDING to determine status of coal company operating 
P aectric plant; proceeding terminated. 


Public utilities, § 39 — Restricted service — Status of mining company — Sale of 


electric energy. 


A mining company owning and operating a steam electric generating plant, 
using the greater part of the energy generated in its mining operations 
and selling a portion of the energy to an electric utility company and an- 
other mining company, is not a public utility. 

(BucHANAN, Commissioner, dissents. ) 


By the Commission: This pro- 
ceeding was instituted to determine 
the status of Ebensburg Coal Com- 
pany under the Public Utility Law. 
Respondent has filed a motion to dis- 
miss which is now before us for dis- 
position. 

At the time the proceeding was in- 
stituted respondent, Ebensburg Coal 
Company, a Pennsylvania corporation 
organized for the purpose of “buying, 
leasing, or otherwise acquiring coal 
and coal lands for mining, shipping, 
manufacturing into coke and selling 
coal, coke, and the products thereof,” 
and engaged in the business of mining 
and selling bituminous coal in Cam- 
bria county, Pennsylvania, owned and 
operated a steam electric generating 
plant. The greater part of the elec- 
trical energy generated at this plant 
was used by respondent in its mining 
operations, but a portion of such 
energy was sold to Colver Electric 
Company, a small public utility wholly 
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owned by respondent, and Monroe 
Coal Mining Company, a private coal 
mining corporation. Respondent, in 
addition to the generating plant, also 
owned an electric distribution system 
in the town of Colver, Pennsylvania. 
The Commission subsequently ap- 
proved the purchase by Colver Electric 
Company from Ebensburg Coal Com- 
pany of the distribution system men- 
tioned (A. 59562). Therefore, at 
the present time, the only fact which 
indicates that respondent may be a 
public utility is the ownership of the 
electric generating plant, the product 
of which is in part sold to Colver 
Electric Company and Monroe Coal 
Mining Company. 

In our opinion, these facts do not 
establish a public utility status for 
respondent; therefore, 

Now, to wit, November 16, 1943, 
it is ordered: That the instant pro- 
ceeding be and is hereby terminated 
and the record marked closed. 
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Down 7o the Sea ta AUTOCAKS f 


Autocar Trucks on the home front, like 
Autocar Trucks at the fighting fronts, are 
doing heavy-duty work. Here, for example, 


California’s Bigge Drayage Company hauls 
a 60-ton hull section of a prefabricated war- 
ship for Henry J. Kaiser. The truck and 
trailer assembly is 105 feet long. The hull 
section is 26% feet high. And as the 38- 
wheeled combination moves along eight 
miles of city streets, telephone and electric- 
railway wires must be raised to let it pass. 
. . . In war or peace, Autocar is a famous 
name for heavy-duty work. 


BUY WAR BONDS AUTOCAR TRUCKS 


and keep the MANUFACTURED IN ARDMORE, PA. 
Bonds You Buy! SERVICED BY FACTORY BRANCHES FROM COAST TO COAST 
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Industrial Progress 


Selected information about products, supplies and 


i fll services offered by manufacturers. Also announce- 
he A ments of new literature and changes in personnel. 


Clark Company Plant Completed 


f ar Robert H. Clark Company of Los An- 
geles announces the completion of a new 
plant at 9330 Santa Monica Boulevard, Beverly 
Hills, California, which contains facilities for 
greatly increasing the production of Clark ad- 
justable cutting tools and the Clark automatic 
tapping machine conversion unit. 

The new plant will house manufacturing and 
service departments, tool development and re- 
search laboratories, together with executive 
and administrative offices. 


New CP Program Announced 


A NEW program designed to help keep the 
advantages of gas and of CP gas ranges 
before the public as well as to contribute both 
toward the war effort and postwar employ- 
ment, was approved by representatives of the 
American Gas Association’s Domestic Gas 
Range Division and the Sales Management 




















| DAVEY TREE SERVICE 


DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 


Founder of Tree Surgery 


Man Shortage 


With the war and all, it looks 
like there won't be enough 
tree trimmers left to go all 
the way around. Some won't 
be able to find replacements. 
We're still getting them. 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO, KENT, OHIO 
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Committee of the Association of Gas Appli- 
ance and Equipment Manufacturers at a two- 
day meeting in Cleveland on January 16th and 
17th. Full details of the new CP program 
will be announced shortly. 

The meeting also included a discussion of 
recommended changes in specifications of CP 
Gas Ranges. It was agreed that new specifica- 
tions be revised to more accurately refléct 
functional rather than engineering standards. 

Because of the growing importance of deal- 
ers in the distribution of gas ranges and other 
appliances it was decided to establish an ad- 
visory committee of retailers whose purpose 
it would be to help guide gas range manu- 
facturers and utilities in their dealer relation 
and broad merchandising policy. 

Several new manufacturers have indicated 
their desire to become members of the CP gas 
range group and the general enthusiasm for 
the entire CP program was said to have 
reached a higher degree than ever before. 


New List of Standards Published 


MERICAN Standards Association announces 
«<\ the publication of a new list of stand- 
ards, which contains more than 600 standards, 
of which 64 have been approved or revised 
since the last price list was printed in April, 
1943. The standards cover specifications for 
materials, methods of tests, dimensions, defini- 
tions of technical terms, procedures, etc. The 
new list also includes 95 safety standards. 
This complete list of American standards 
offers valuable reference material to engi- 
neers, manufacturers, purchasing agen‘s, etc. 
It will be sent without charge to anyone in- 
terested. Requests should be addressed to the 
American Standards Association, 29 West 39th 
Stree‘, New York 18, N. Y. 


Cochrane Booklet 


NEw publication entitled “Flow Meter En- 
A gineering” (Cochrane Reprint No. 29) has 
been announced by the Cochrane Corporation, 
17th and Allegheny Avenue, Philadelphia 32, 
Pa. This 16-page booklet tells why, when, and 
where flow meters and instruments are needed 


“MASTER*LIGHTS” 

® Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 


CARPENTER MFG. CO. 
| A as 
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G2/Fog smothers fire with a frosty covering of 
carbon dioxide. It seals out air and snuffs out 
flame. It is swift. It is safe. It is efficient. 

G2/Fog is especially recommended for oil, 
gasoline, electrical and chemical fires. It is harm- 
less. odorless equally effective in hot or 
sub- eee: temperatures. 

The G2/feg Carbon Dioxide Fire Extinguish- 
er is manufactured by General Detroit, famous 
since 1905 for fire fighters like Fire Guard, Alas- 
kan and Floafome. It is quality mass produced 
for prompt delivery: to essential users. 

The coupon below will speed additional in- 
formation on G2/Fog Mail it today! 


THE GENERAL [)ETROIT (ORP. 





Former Name the General Fire Truck Corp. 
DETROIT 
Distrib in all principal cities. 
West Coast Affiliate: The General Pacific 
Corp., Seattle, Los Angeles, San Francisco. 


NEW YORK CHICAGO 








THE GENERAL DETROIT CORP 
2228 E. Jefferson Ave., Detroit 7,Mich. 


RUSH me complete details on GQ/ Foy 
Carbon Dioxide Fire Extinguishers. 


Neme 


GENERAL 
DETROIT 





Title 














Just attach this convenient coupon te your letterhead and mail. 





Why dig through a 


PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large range of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 
giving a dependable grip on both con- 
ctors. Also Straight Connectors and 
Tees with same con- 

tact units. 


Bus Bar Clamps for installa- 
tiqn without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, “Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for qtick 
installation and easy taping. 
Also sleeve type _ terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 


* have found that “Penn-Union” on a fit- 


ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


‘PENN- -UNION 


CONDUC TOR FITTINGS 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





INDUSTRIAL 


SO MUCH 


FOR 


0 LEPTLE 
S 4 ABS 


PAPERS made from 100 new. white 
cotton cuttings save critical war mate 
rials. Yet the most durable L. L.: Brown 
ledgers*®, instead of ordinary paper 

add fess than | ivoMmolaael lalitale me ao L ais 
but guarantee 100 protection--utmost 
resistance te wear. Ask your printer for 


samples of the following 


LEBROWA 


RECORD PAPERS 


100 New Rag Fibres 
xi L. BROWN'S LINEN LEDGER 


* ADVANCE LINEN LEDGER 
FORWARD LINEN LEDGER 
85% New Rag. Fibres 
L. BROWN’S FINE 
New Rag Fibre 
GREYLOCK LINEN LEDGER 
) New Rap Fibres 
ESCORT LEDGER & MACHINE POSTING 
* Permanent Grades New White Rag 
Cs 


L. L. BROWN 


4 Ly 
ADAMS VER MASS 
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PAPER CO. 


PROGRESS—( Continued) 


in the modern plant, and how they can be made 
to further the war effort. A considerable 
amount of basic metering data is covered 
Two pages of drawings are devoted to details 
of proper installation methods. Helpful hints 
for keeping instruments out of the repair shop 
are also included. 


Chevrolet Producing “Ducks” 


pete of an amphibious truck—popy- 
larly known as the “duck”—is now under 
way at Chevrolet’s St. Louis (Mo.) plant, ac- 
cording to an announcement made by M, FE. 
Coyle, general manager of the Chevrolet Motor 
Division and vice president of General Motors, 


Du Mont Cyclograph Sales 
Director Appointed 


Avip Gross has been appointed sales direc- 

tor of the materials test division of Allen 
B. Du Mont Laboratories, Inc., Passaic, N, J, 
according to a recent announcement. This dj- 
vision handles the Du Mont cyclograph which 
tests the metallurgical properties of ferrous 
and nonferrous metals. Mr. Gross has been 
identified with Du Mont for several years past, 
specializing in television equipment sales until 
the outbreak of the war. 


Boiler Water Columns Described 


HE Reliance Gauge Column Co., 5902 

Carnegie Ave., Cleveland 3, Ohio, has just 
published catalog 415 which illustrates and de- 
scribes boiler water columns, with and without 
alarms, for pressures above 250 Ibs. Water 
gage equipment is also covered, 


Westinghouse Appointments 


eg R. Ludwig, formerly head of the com- 

pany’s circuit breaker and protective de- 
vices division, has been named manager of the 
motor division of the Westinghouse Electric & 
Mfg. Co. Holder of more than a score of pat- 
ents, Mr. Ludwig worked with Dr. Joseph 
Slepian, associate director of the Westinghouse 
Research Laboratories, to develop the Ignitron, 
a power tube which converts alternating cur- 
rent into direct current. He succeeds R. W. 
Owens who resigned. 

The appointment of James H. Jewell as as- 
sistant manager of industry departments was 
also announced by Westinghouse. Mr. Jewell, 
manager of the company’s agency and special- 
ties department since 1940, will continue to 
head that division. In his new position Mr. 
Jewell will supervise all activities of the in- 
dustry departments except application data 
and training and general contract. 


DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 


Mention the FortNIGHTLY—It identifies your inquiry 
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The Most Widely 
Used Specification 
in Power Plant 


Insulation for 
More Than 50 Years 


. «and for good reasons 


At service temperatures up to 600° F., no 
insulation delivers more thoroughly satisfac- 
tory performance than J-M 85% Magnesia. 
That’s a fact that’s been proved time and 


tsb again in power plants of every type. Light in 
milation is farnished ia'3 fe aections or segmenss athe «Weight, readily cut and fitted, J-M 85% Mag- 
following thicknesses: Standard, 1%”, 2”, 24’, Double nesia is easy to install. On the job, it pro- 
Standard and 3” (Double Layer). Often used as a second vides ample mechanical strength, dong life 
aoe, oe — ERO Henee Het Segre and high insulating efficiency. Engineers’... 
agree that, wherever used, J-M 85% Magne- =. 
sia assures permanently economical service. « — 
Consult your nearest J-M ‘District Office 
about your magnesia requirements, or write 
Johns-Manville, 22 East 40th Street, New 


York,16, N.Y; 


IN BLOCK FORM... J-M 85% Magnesia Blocks are 
furnished 3x18", 6x36", 12x36", in thicknesses of 
1" to 4", Weight, about 1.4 Ib. per sq. ft., per 1” thick. 
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K rye Future 


MODERN MET 


£ THE cooperation of the electric utility 
stry with the watthour meter manufacturers 
kept the design and development of the 
n watthour meter well ahead of meter- 
irements. Thanks to this cooperative 


pur meters will again play their 


SANGAMO ELECTRIC COMPANY 


Sor RL Ae Se a Gas odie. 4 











e Whatever the demands of the gas in- 

dustry may be, Connelly is equipped 
to meet them. With our new laboratory for scientific 
testing of purification materials and greatly increased 
facilities for the production of Iron Sponge, Governors, 
Regulators, Back Pressure Valves and other equip- 
ment for gas purification and control, Connelly is at 
your service, ready for any emergency. 


Under the able management of Mr. A. L. Smyly, pio- 
neer in gas purification and pressure regulation, this 
organization has continued its leadership in the field, 
and the fact that Connelly products are standard in 
hundreds of the leading gas plants of the country is 
indicative of the service rendered. 


@ Mr. Te) Sm 
. yly 
ty. Iron 


Sp 
Gove rnor 00 


IRON SPONGE and GOVERNOR Company 
CHICAGO, ILL ELIZABETH N. J 
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“Immediate 
INCREASE 
in REVENUE 


will result from 
almost any investment 











tadian Hill Tank, Cincinnati, Obie 


Thies allow your meters to become inoperative before be- 


ing removed from service you may have the same experience 
as the Cincinnati Water Works. When, on a survey, they 
tested 40 water meters from a typical residential street, 36 of 


them would not even move on 4 gallon per minute. 


V4 hen you remember that 13% of all water used in do- 
mestic sevice is around 4 gallon per minute or less, it is not 
hard to see the importance of regular meter testing and 


repair in protecting your revenue. 


@Trident representatives, in traveling their 
territories, have obtained a_ practical 
knowledge of meter shop practice, and 
will be glad to assist you with your plans. | 





NEPTUNE METER COMPANY ¢ 50 West 50th Suect o How Yerk 28, “el 


Neptune Meters, Lid.. Long Branch. Ont.. Canada 
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Now Off the Press 


WARTIME 
REGULATORY 
PROBLEMS 


A Volume Containing the Entire Proceedings of the 1943 War 
Conference of the 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 


Including round-table discussions and reports on the following timely 
and important subjects: 


Fair Rate of Return Under War Conditions—Office of Price Administration 
and Rate Increases, Including Those Brought About by Fuel Adjust- 
ment Clauses—The Incidence of War Taxes: To What Extent 
Should They Be ‘Approved As Operating Expenses—State 
Autonomy in Regulation of Public Service Enterprises 
—Air Transportation Regulation—Utility Finance 
— Telephone Regulatory Problems — Ac- 
counting, Valuation and Depreciation— 

These and Others. 
$6.00 
*“ COMMITTEE REPORTS SEPARATELY PRINTED AND OTHER 1943 PUBLICATIONS 
OF THE NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 
MPN 55 65s 6 ois Wb Cc ENs 0 ene 6nd gh Oa Oa SHAW ELC e RRC MERE Uk op Ube emar ees reeans $5.00 
Telephone Regulatory Problems .............ceceecccevevsceees pie Nearer crane pear 1.00 
MMIII. foes CS o's avis Phd ccow e's VEUR ees ba ONG > oh 0e4 ap VaCRIRD Vip ek oe nee En 1.00 
Develooménts in Regulatory Law. e..c sic see dee cde csi lee swilkae . vcneubs Geseeeedeusne’ 1.00 
Incidence of War Taxes, address of Clyde O. Fisher of Connecticut ................008> 1.00 
Piece A SHRUISTIOE «ccc cos oso vob as oc ec aceds vaste ob cpesdvas eae Cheese a weee pie 1.00 
Interpretations of Uniform System of Accts. for Electric Utilities, E-2, E-3, E-4, E-5, E-6.. 1.25 
Inte: ~eaenee of Uniform System of Accounts for Gas Utilities, G-1, G-2, G-3, G-4, G-5, a 


1.50 
Accounting Procedures Requiring Commission Approval ........0-.scseeececcceceeenees 1.00 
Proceedings of the 1941 Convention ............csecceesceeceeceercnecereeneecmoregees 6.00 
Proceedings of the 1942 War Convention 6.00 


(Where remittance accompanies order we pay forwarding charges) 


NATIONAL ASSOCIATION OF RAILROAD 


AND UTILITIES COMMISSIONERS 
7413 NEW POST OFFICE BUILDING WASHINGTON, D. C. 
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ROBERTSHAW ON @ 
20 RADIO PROGRAMS © 
COAST TO COAST! 





Var 
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ssss 


D. C. 


ene 


y ne leading women’s ser- 
vice programs over 36 stations 
in leading range markets from 
coast to coast are being used 
by Robertshaw to carry its mes- 
sage to millions of homemakers 
many times each week. 

These radio programs tell how 


Keberta 


‘ ROBERTSHAW THERMOSTAT COMPANY e« YOUNGWOOD, PENNSYLVANIA 


Robertshaw Oven Heat Con- 
trols can aid in wartime fuel and 
food conservation. At the same 
time, they are educating home- 
makers to look for the advan- 
tages of Robertshaw Oven Heat 
Controls when ranges are again 
available. 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « « < 








THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
WEW YoREK WASHINGTON CHICAGO MILWAUKEE SAN FRANOIS00 
aad ether principal cities 








DAY & ZIMMERMANN, INC... 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








pancx —_ FOtd, Bacon « Davis, anc. 1x2 case 


OONSTRUCTION Enoi 
OPERATING COSTS ngineers INTANGIBLES 
VALUATIONS AND REPORTS 


NEW YORK PHILADELPHIA WASHINGTON CHICAGO 








GANNETT, EASTMAN & FLEMING, INC. 
ENGINEERS 


Harrisburg Pennsylvania 








GILBERT ASSOCIATES, Inc. 


ENGINEERS SPECIALISTS 
Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention. 


it 














CHAS. T. MAIN. INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—lInvestigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. “=. Washington, D. C. 














Mention the FortNicHtLY—It identifies your inquiry 
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PROFESSIONAL DIRECTORY (continued) 





J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Purchase—Sales Valuations 
Management BReorganizatiens 
eering Mergers 
Public Utility Affairs including Integration 








PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 











Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Vitilities—Industrials 
Studies—R eports—DeSign—Supervision 
Chicago 











STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON © NEWYORK ¢ CHICAGO + HOUSTON e¢ PITTSBURGH 
SAN FRANCISCO e LOS ANGELES 








WELSBACH ENGINEERING and MANAGEMENT CORPORATION 
Utility Appraisals « Engineering » Construction « Street Lighting Maintenance 


Consultants on All Phases Utility Operations 
General Office: 1500 Walnut St., Philadelphia 2 














THE J.G. WHITE ENGINEERING CORPORATION 
DESIGN © CONSTRUCTION © REPORTS © APPRAISALS 
80 BROAD STREET, NEW YORK 











(Professional Directory Concluded on Next Page) 
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PROFESSIONAL DIRECTORY (concluded) 


Albright & Friel Inc. A. S. SCHULMAN ELECctrRIc Co, 
Contractors 


- Consulting Engineers 
TRANSMISSION LingS—UNDERGROUND Distr 


Investigations, Valuations, and Reports P S I 
Design and Supervision of Construction esiicosore ‘Gepauias tomers a Bi 


1520 Locust Street Phila., Penna. 537 SoutH DEARBORN ST. 





Cuicaco 














Mark WOLFF 


BARKER & WHEELER, ENGINEERS g aa 
DESIGNS AND CONSTRUCTION — OPERATING Public Utility Consultant 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 261 Broapway, New York, N. Y. 

es ee ee Representing the Public Exclusively 
Since 1914. 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 














J. W. WOPAT 


BLACK & VEATCH Consulting Engineer 
Construction S isi 
CONSULTING ENGINEERS Asortianio--Fiaielat 
Appraisals, investigations and re- Rate Investigations 
ports, design and supervision of con- 
struction of Public Utility Properties 1510 Lincoln Bank Tower Fort Wayne, Indiana 
KANSAS CITY, MO. 














4706 BROADWAY 











Maximum HS 
Consulting Engineer 
removal per |b. 


REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 
Public vaca Say tag sab se geayae and ; 

rigin ost Studies. f 0 ri | J 

Indianapolis, Ind. 0 x ! e e 


EARL L. CARTER 


910 Electric Building 





@ Lavino Activated Oxide is 
made specifically for maximum sulphur re 
J ACKSON & MORELAN Dp moval...is not just a ‘‘satisfactory” purifying 

medium merely by virtue of incidental 

ENGINEERS properties, but is made especially for maximum 

PUBLIC UTILITIES—INDUSTRIALS capacity and activity, maximum trace removal 
RAILROAD ELECTRIFICATION and shock resistance. As such, we do not believe 
DESIGN AND SUPERVISION VALUATIONS : °. lutte de 
ECONOMIC AND OPERATING REPORTS you will find Lavino Act vated Oxide has 
4 any close rival — comparing cost, comparing 
BOSTON NEW YORK performance and comparing savings. 
We'll be glad to tell.youall about its remarkable 
record; just write a note on your letterhead to 
JENSEN, BOWEN & FARRELL | (seaman aiemcoaaai 
’ e Y Be 
Engineers ; ? am VONGEEED CLT 
Ann Arbor, Michigan "ACTIVATED" WEEE 
Appraisals - Investigations - Reports vv, > » 4A 
in connection with TID | % Penna. 
fixed capital 


rate inquiries, depreciation, 
reclassification, original cost, security issues. 


Mention the FortNiGHTLY—It identifies your inquiry 
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/ hroughout the country our trained men 


are ready to help you meet today’s unprecedented 

demand for power. In the erection or maintenance 

S$ | E R of transmission lines . . . regardless of distance or 
EERING CO. terrain . .. Hoosier experience and special equipment 


guarantees efficient and economical service. 


COLUMBUS, OHIO 
NEW YORK = CHICAGO ERECTION and MAINTENANCE OF TRANSMISSION LINES 
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INDEX TO ADVERTISERS 


pied Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 
*Addressograph-Multigraph Corp. .........--.------------- 
Albright & Friel, Inc., Engineers .. 46 
Aluminum Co, of America. Inside Front Cover 
American Appraisal Company, The 
Autocar Company 





B 
Babcock & Wilcox Co., The 
Barber Gas Burner Company, The 
Barker & Wheeler, Engineers 
Black & Veatch, Consulting Engineers . 
Blaw-Knox Division of Blaw-Knox Co. 
Brown, L. L., Paper Co. 
Burrough Adding Machine Co. ...............-----.-.-.00-0-++ 13 





Cc 
Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer 
Ch land T h 
*Combustion Engineering Company, Inc. 
Connelly Iron Sponge & Governor Co. 
*Consolidated Steel Corporation, Ltd. 
Crescent Insulated Wire & Cable Co., Inc. 





D 
Davey Compressor Company 
Davey Tree Expert Company . 
Day & Zimmermann, Inc., Engineers 
Dicke Tool Company 
*Diebold, Incorporated 





Egry Register Company, The 
Electric Storage Battery Company, The 
Elliott Company ............ ‘ 





¥F 
Ford, Bacon & Davis, Inc., Engineers .. 44 


G 
G tt, Eastman & Fleming, Inc., Engineers.... 44 
General Detroit Corp., The 35 
General Electric Company Outside Back Cover 
*General Motors Truck & Coach Division 
Gilbert Associates, Inc., Engineers ..................... an 
Grinnell Company, Inc. 











H 
Hoosier Engineering Company 
*Horn, A, C, Company 





I 
International Harvester Company, Inc. ................ 21 
*I-T-E Circuit Breaker Co. 


J 
Jack & Moreland, Engineers .......... 
Jensen, Bowen & Farrell, Engineers 
Johns-Manville 
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* Fortnightly advertisers not in this issue. 
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Kerite Insulated Wire & Cable Co., Inc., The... 99 
Kinnear Manufacturing Company, The ........__ 1B 
*Kuhlman Electric Company ......0.0.0..22020000. 6 ccc 


L 
Lavino, E. J., and Company 


M 
Main, Chas. T., Inc. 
Manning, J. H., & Venipiaai, Engineers ... 
*Marmon-Herrington Co., Ine, ................... i : 
Merco Nordstrom Valve Company ...................... - 
Mercoid Corporation, The 2 








N 
National Association of Railroad and Utilities 
Commissioners 
*National Postal Meter Co. 
Neptune Meter Company 
Newport News Shipbuilding & Dry Dock Co 











P 
*Pennsylvania Transformer Company é 
Penn-Union Electric Corporation ......................... ss 
Pittsburgh Equitable Meter Company .............. . 0 
— Utility Engineering & Service Corpora- 


C 





R 


Railway & Industrial Engineering Company... 15 
Recording & Statistical Corp. 
Remington Rand Inc. 
*Ric-wiL Company, The 
Ridge Tool Company, The 
Riley Stoker Corp ti 
Robertshaw Thermostat Co. ........:.............-. 
*Robins Conveyors Incorporated 











8s 
Sanderson & Porter, Engineers 
Sangamo Electric Company .... 
Sargent & Lundy, Engineers 
Schulman, A. 8., Electric Co., Contractors ...... 
Stone & Webster Engineering Corporation ...... & 


T 


Todd Combustion Division Inside Back © 


Vv 
Vulcan Soot Blower Corp. 


w 
Welsbach Engineering and Management 
Corporation 2 | 
White, J. G., Engineering Corporation, The -.. 
Wolff, Mark, Public Utility Consultant 
Wopat, J. W., Consulting Engineer 
44-46 


























REPARE TODAY— 
for a Competitive Tom 


e you checked the cost of oper- cated. Plants which neglect this precaution may 
g your boiler plant recently? Are drop behind in the race. 
sure that it is producing each pound of 


Hundreds of industrial plants and commercial 
im at the lowest possible cost? 


buildings are now benefiting from low cost 
war must mean competition, when your — steam production with TODD combustion equip- 
strial life will depend on your plant's ability | ment. Are you? Plant managers who plan ahead 
anufacture the best product at the lowest —_ will be ready to take advantage of the first 
. Remember that steam is one of your im- opportunity to secure TODD liquid or gaseous 
ant raw materials. Make that check of your fuel burners. So, prepare today for a competi- 
m costs right away and compile specifica- tive tomorrow! TODD will be glad to aid you 
s for any improvements which may be indi- with an impartial survey of your boiler plant. 


RMY 
a ae 





hig? ‘ew 
- ies} mS wavy 


| ATION 

: opp SHIPYARDS CORPOR 

Topp COMBUSTION DIVISION 
| 


1, N.Y. 
601 West 26th Street cans 


BUENOS AIRES 


GALVESTON 


MOBILE LONDON 


\_& wf SE nl 


THE FIRING LINE OF AMERICA’S WAR PRODUCTION FRONT 
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“ .. your program will eliminate to a large extent many practices which 


have been time-consuming and have not led to constructive results, 


N advocating an extension of 

repetitive manufacture to heavy 
power apparatus, General Electric 
was particularly conscious of the 
manufacturing economies that could 
be expected, with consequent cost 
savings to the buyer. 


Many of the utility men who have 
reviewed this proposal, however, 
were quick to point out other benefits 
resulting from further simplification 
and standardization of design: The 
writer quoted above, for example, 
stressed the fact that time and effort 
might be saved if one could “write 
a specification in a single line.” 
Another brought up the possibility 
of greatly shortened delivery time, 


as heavy apparatus took on more of 


GENERAL@ ELECTRIC 


301-108E-170 


the characteristics of a shelf item. 
Maintenance savings were among 
the benefits emphasized ‘by others. 

All of the comment shows agree- 
ment on one point: the need for co- 
operative» action by buyers and 
builders alike if the full potenti- 
alities of repetitive manufacture are 
to be realized. Thus, design engi- 
neering can be concentrated on fun- 
damentals, and manufacturing can 
proceed with fewer modifications 
from unit to unit. 

May we count on your organi- 
zation to work with us in this direc- 
tion. General Electric Company, 
Schenectady, N. Y. 

Every week 192,000 G-E employees purchase 


more than a million dollars’ worth of War 
Bonds. 


eee 
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